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Before M r . Justice Pearaon and M r ,  Justice Olijield.

N IIC K A  M A L  AND OTHERS (P la in t i f f s )  v . SU LA IM A N  S H E IK H  G ARD NER
(D e i ’bnd ant ) . *

Vs\ifrucim,ry Mortgage,

By the terms of a deed o f usufructuary mortgage the mortgagor accepted the 
iiability on account of any addition that might be made to the demand of the Govern
ment at the time o f settlement. During the currency of the mortgage-tenure the 
mortgagees, averring that they had had to pay a certain sum in excess of the amount 
o f Government revenue entered in the deed of mortgage from 1S79 to 1281 fasli, sued 
the mortgagor to recover such excess. Held that, inasmuch as no settlement of 
accounts was contemplated or was necessary under the provisions of the deed of mort
gage, and such deed did not contain a provision reserving the adjustment of any sums 
paid by the mortgagees in  excess of the amount of the Government demand at the 
time of the execution of such deed to the time when the mortgage-tenure should be 

brought to an end, the suit was not premature and could be entertained.

T h e  facts o f this case were as follows : The defendant in this
suit, on the 28th May, 1869, gave the plaintiffs in this snitausu- 
fruotuary mortgage of one moiety o f a certain village, and put the 
plaintiffs into possession. Under the terms of the deed of mort
gage the mortgagees agreed to collect rents, to pay the G-overn- 
ment revenue, and to take the profits in lieu o f interest on the 
mortgage-money, and the mortgagors were at liberty on the expiry 
o f five years to repay the mortgage-money, and to enter on the pro
perty. The deed also contained this condition, “  I f  the Go
vernment demand be enhanced or reduced at the time o f settlement, 
I, the mortgagor, am liable for it, and the mortgagees shall have 
nothing to do with the increase or decrease of the Government 
demand.”  The deed also empowered the mortgagees to oiihance 
the rents at any time. The revenue which was payable in respect 
o f the mortgaged property at the time of the execution of the deed 
o f mortgage having been enhanced, and the plaintiffs having paid 
the enhanced revenue for three years, the plaintiffs brought the 
present suit to recover from the mortgagor the sum paid by them 
in excess of the revenue which was payable, at the time o f the exe-

* Second Appeal, No. 992 of 1878, from a decree of G L. Lang, Esq., Judge o£ 
Aligarh, dated thelOth June, 1878, affirming a decree of Maulvi Farid-ud-din Ahmad, 
Subordinate Judge of Aligarh, dated the 19th January, 1878.
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___  cution of tbe deed of mortgage, basing their suit on the condition
[KitA Mal “  deed of mortgage stated above. The defendant set np as a de- 
Jabdheb proper construction of the deed of mort

gage the claim of the plaintiffs could not be preferred during the cur
rency of the mortgage, but only -when accounts were settled on 
redemption of the mortgage. The Court of first instance allowed 
this contention and dismissed the suit, and on appeal by the plaintiffs 
iho lower appellate Court also allowed it.

The plaintiffs appealed to the High Court contending that the 
lower Courts had improperly construed the deed of mortgage, and 
they were entitled, under the condition in the deed of mortgage 
upon which the suit was based, to prefer the present olaim.

Pandit Bishambar Nalh and Babu Jogendro Nath Chaudhri, for 
the appellants.

Babu Oprokash Chandar, for tbe respondent.

The judgment o f the Court was delivered by

P eaiison, J.— By the terms o f the deed of mortgage, dated 
28th May, 1869, the mortgagor accepted the liability on account 
o f any addition that might be made to the demand of the Govern
ment at the time of Eettlement, The mortgagees, averring that 
they have had to pay Es, 1907-13'3 in excess of the amount o f the 
Oovernment demand entered in the mortgage-deed from 1279 to 
1281 fasli, sue to recover that amount with interest. The lower 
Courts have disallowed the suit on the ground that the mortgagees 
are not competent to prefer a claim of this sort in a suit during 
the currency of the mortgage-tenure. Such a claim, in the opinion 
o f the lower Courts, can only be properly advanced and adjusted 

when a settlement of accounts between the parties takes place at 
the termination o f the mortgage-tenure. One obvious objection to 
the opinion of the lower Courts on this subject is that no settle
ment of accounts is contemplated by or is necessary under the 
provisions of the deed o f mortgage, which allows the mortgagees 
to appropriate the profits realised by them during the term of 
mortgage in lieu of interest, and the mortgagor to recover his 
estate at the end of that term by payment of the principal or tho
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amount of tlie loan. Another not less obvious objection is tiio is79 
unreasonableness o f expecting the mortgagees to make lai'ge pay
ment year after year for the mortgagor to be treated as mere 
supplements to the original loan. Eut apart from the objections 
aforesaid, the view of the lower Courts that a suit of the nature 
o f the present cannot be brought yeaf by year by the mortgagees 
for the recovery of any sums paid by them in excess o f the amount, 
of the Government demand at the time of execution of the deed of 
mortgage, merely because there is no express provision made for 
such suit being brought in the deed of mortgage, is quite unten
able. The law authorises a man to sue for a debt whenever it 
becomes due to him. The mortgagees could only have been 
precluded from so suing, had there been an express provision in 
the deed reserving the adjustment of such claims to the moment 
when the njortgago-tonure should bo brought to an end. It is 
admitted that a similaV suit has been already once before brought 
by the mortgagees. It was not then pleaded that the suit was 
premature and could not be entertained. On the contrary it was 
entertained and the claim was decreed. The lower appellate Court 
has remarked that the deed of mortgage has been carelessly 
drawn up, inasmuch as the mortgagees are authoriseJ to raise 
the rents, yet no provision is made for the disposal of the increased 
profits due to their enhanoement; although it can hardly be 
supposed that it was the intention of the mortgagor that she 
should pay any increase of revenue to Government, and that tho 
mortgagees should enjoy all the corresponding increase o f profits 
consequent on the enhancement of the rent's. W e observe, however, 
that in the present caae it is no part o f the dofence that tho 
increased demand of the Government has been met by a corres
ponding enhancement of rent. On the contrary the plea is that 
although empowered to enhance tho rent, the mortgagees have 
neglected to do so. There is nothing in the deed of mortgage 
binding the mortgagees to enhance the rents in the event of 
t h e b e i n g  enhanced. A ll that is said is that “ i f  the mort
gagees wish to enhance the rent o f any tenant, they may en
hance it, &c.”  On the other hand the liability undei'taken by the 
mortgagor to pay any additional demand made by the Government 
is not limited by any condition that such increased demand cannot
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I is-'O be met by a corresponding enhancement o f rents. In the former
! 71 suit to which reference has been made it was held that enhance*
JlKKA M a l

«■ ment of rents by the mortgagees would not debar them irom re-
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b.J a k d n b e . covering enhanced jama; and the ruling was not impugned by ap
peal. The ground on which the suit has been disallowed by the 
lower Courts failing, it does-not appear that there is any substantial 
defence to the suit, or that in reference to the foregoing remarks 
it is necessary to remand the aase for the trial o f the other issues 
laid down for trial by the Court of first instance.

W e decree the appeal and claim with costs in all the Courts, 
and interest at 6 per cent, per annum from the date o f this decree 
to the date of realisation.

Appeal allowed.

1879
arch 20. Before M r. Justice Pearson and M r. Justice SpanUe.

T h e  c o l l e c t o r  o f  M O R A D A B A D  ( B e p e n d a k t ) v. M U H AM M AD  D A IM  

K H A N  ( P iA i i f T J M ) .  *

Act V I I I  o f  1859 (C iv il Procedure Code), s. S09~Pauper Suit —Sale in Execution 
o f Decree— Distribution o f Sale-Proceeda— Court-Fees— Prerogative of the Crown.

W ith  a view to recover the amount of Court-fees which J  would have had 
to pay h ad te  not boeu permitted to bring a suit as a pauper, the Government caused 
certain property belonging to B, the defendant in such suit, who had been ordered by 
the decree in such suit to pay such amount, to be attached This property was subse
quently attached by the holder of a decree against J} which declared a lien on the 
property created by a bond. The property was sold in the execution of this 
d'ecree. Held that the Government was entitled to be paid first out of the proceeds of 

such sale the amount of the Court-fees J  would have had to pay had he not. been 
allowed to sue as a pauper, the principle that the Government takes precedence 
o f all other creditors not being liable to an exception in the case of lien-holders. 
The decision in Qanpat Putaya, v . The Collector o f Kanara (1) applied in this ease.

T h e  facts of this case were as follows: One Jagan Nath 
brought a suit as a pauper against Bulaki Das in the Moradabad 
district, in which suit a decree was made against Bulaki Das 
directing that he should pay the costs of such suit. The Collector

* Second Appeal, No. 1060 of 1878, from a decree of Maulvi Muhammad Sami- 
ul-!a Khan, Subordinate Judge of Moradabad, dated the 4th June, 1878, reversing a 
tlecree of Maulvi Ain-ud-din, Munsif of Moradabad, dated the 19th November, lS7?i 

(1) I. L, K., 1 Bom. 7.


