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acknowledged the joint heirship o f Musamraat Bhawani, and there 
is no reason to doubt that the latter continued to live in her hus
band’s house, and to be supported out of his estate, with the other 
widow. Musammat Ganesh was probably the head o f the house and 
the manager of the estate, but Musammat Bhawais^ oannot be 
regarded as having been out of possession. But  ̂ however this may 
be, vve conoeive it to be sufficient for the protection of har right 
that it had vested in her by law before her misconduct. L'.! her 
presence none of the plaintiffs have any right to succeed to tiie 
estate of Dariao Singh aforesaid. It  is unnecessary to discuss 
the question of the legitimacy of the defendant, appellant, Maharaj 
Singh. W e decree the appeal with costs, and dismiss the suit by 
reversal of the lower Court’s decree.

Appeal alloived.

1879

Before S ir liohert Smart, K t., C h ie f Justice, and M r. Justice Spatihie.

KHETA MAL ( D e p e n d a n t )  v .  C H U N I LAL ( i ' i . A i N T i r p ) .  •  

Arbitration— Insolvency— Coniract— A ct I X  0/1872 (  Contract i d ) ,  s. 65.

K ,  on the one part, and his creditors including C, on the other part, agreed in 
writing to refer to arbitration the differences between them regai'ding the payment 
o£ his debts by K .  The award compounded K ’a debts, and assigned his property 
to his creditors, and directed that K  should dispose o f such pioperty for their be- 

ueflt, and that, i f  he misappropriated any of the property he should be personally 
liable for the loss sustained by the creditors on acoonnt o f such misappropriation. 

C  signed the award, among.st other creditors, but the award was not signed by  all 
the creditors. C  received a diridend under the award Held, in a suit by C  against 

R , to recover a debt 'whicli had been c .mpounded under the award, in which 
suit C alleged that several creditors had not signed the awardj that some o f 

them had sued K  and recovered debts in spite o f the award; that K  had misappro
priated some o f the p ro p c ty  ; and that, i f  the plaintiff did not sue, there would 
be no assets le ft to satisfy his debt, that such suit was not maintaixiable.

T h e  facts of the ease were as follow^s : By an instrument in
writing dated the 9th May, 1877, tlie firm of Kheta Mai and Kashi 
Nath on the one part, and the creditors of that firm, amongst 
vphom was one Ohuni Lai, on the other part, agreed to refer the 
differences between them to arbitration. The arbitrators appoint-

 ̂ * Second Appeal, No, 670 o f  1878, from a decree o f  B. G. Keene, Esq , Judge
o f A gra , datiid the 1st "March, 187a, afHrmini; a decree of Babu Avinash Chandar 
.Banarji, Munsif o f Agra, dated the I9th September, 1877.
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>879 ed by the pavfcios delivered Rn award, dated the lO lh  May, 1877, in 
the following terms : Whereas Kheta Mai and Kashi Nath on the
one part, and Hnziiri Lai and the other persons hereinafter men
tioned, have appointed us arbitrators to settle the disputes between 
them regarding hundis, purchase and sale of goods, debts, &c., ap
pertaining to the firm of Kheta Mai and Kashi Nath, and have 
signed a duly stamped agreement to that effect, after examining 
the account-books and taking evidence, it appears that Kheta Mai 
and Kashi Nath had transactions with all the said creditors 
by way of Inmdis, &c.: and it appears that Rs. 21,502 is due 
to the creditors on account of Imndis, &c., by.Kheta Mai, and at 
present Kheta Mai has no cash, nor can he get any from which the 
debts could be liquidated, and the oreditoj;s are pressing Kheta Mai 
for payment, but Kheta Mai has. stores, &c., to the value of 
about Rs. 16,569-13-6, including cash, Es. 104, and oulsfandings, 
Es. 2,892-13-6, which aie now in his possession, and these stores 
are kept ia different shops, i.e.,,three shops, and a “ mtd/can”  of 
Musammat Janki, also in a shop of Ganga Prasad and other places, 
and besides these stores Kheta Mai has no cash, in)moveable pro
perty, nor jewels from which these debts could be realised : there 
is a dif^rence ofRs. 4,632-2-6 between Kheta Mai’s assets and lia
bilities, and this deficiency can in no way be made up ; the firm of 
Kheta Mai and Kashi Nath has failed, and there is no hope o f the 
Rs. 4,632-2-6 being hereafter liquidated : we have, therefore, award
ed that in payment o f the said sum of Rs. 21,502 ilie stores, &c., now 
in Kheta Mai’s possession, amounting to Es. 16,569-13-6, be made 
over to the creditors : and the creditors have released Kheta Mai 
from the payment o f the said balance of Rs. 4,632-2-6 : now there 
is no claim for these debts by the creditors against Kheta Mai and 
Kashi Nath, nor will there be any such claim hereafter ; and Kheta 
Mai and Kashi Nath have no claim to the stores, &c., now iu their 
shops, nor will they have such claim hereafter, but Kheta Mai and 
Kashi Nath shall sell these stores, &c., on the part of the creditors, 
and shall engage Ban key Lai, son o f the one and brother o f the 
other, and shall act as gomashtas,'”  these three men shall managa 
the affairs for four montbs, getting a consolidated salary o f Rs. 30 
per montb : the proceeds of cash-sales and realised debts shall be 
made over evurv evening and accounts rendered to Gobind Ram,



CUONI

Har Sahni Mnl, Chuni Lal^ or tb nny one appointed by tliom: the J8?9 
keys of the shops shnll be made over to the person appointed to he 
in charge : i f  the stores, &c.. are not ali sold ivithin four months ^ •»
Bankej' Lai and Kaahi Nath shall leave the sliop and carry on their 
own work, leaving Kheta JMal only to sell the balance on a salary 
o f Us. 10 per month J Kheta Mnl may draw his salary daily or 
monthly, i f  Ins salary is not paid, Kheta Mai need not serve : i f  
Klieta Mai realises any sums on account of stores sold from the 
shop, or i f  lie has previonsly so realised any stims, or i f  he mis
appropriates anjf of the propert3% or i f  he acknowledges the claims o f 
any other parties, Kheta Mai . and Kas'ii Nath will be responsible 
for the payment of sticli sums and for the defence o f snch claims i 
i f  Kheta filal or Kashi Nath collnsively allow a snH to be instituted 
against them, they shall bo liable to ]>ay the amount o f the decree, 
the property made over by this award shall not be liable for the 
payment of snch decree, nor will the decree*hok|er be entitled to 
recover from this property, because up to-day’s date, except tliose 
persons on account o f whose claims this property has been made 
over, there are no other creditors, inasmuch as their claims have 
not been admitted before us, nor are their names entered in Kheta 
Mai’s acoount»books: the rents o f the shops and houses shall be 
paid by the creditors and not by Kheta Mai and Kashi ^iath; no 
further claims remain between the parties and both parties are 
-agreeable to be bonud by this our award and hare signed thia 
award.”

This award w'as signed bj' Choni Lai, amongst other ereditors, 
but it was not signed by all the creditors who had signed the agree- 
hient to I’o fer to arbitration, some o f them refusing to sign it. Ort 
the 11th Blay, 1977, by an instrument in writing which recited 
that Kheta Mai, Kashi Nath, and Baiikey Lai had entered into tha 
service of the creditors, the former bound themselves to perform 
faithful]}' the duty o f selling the property assigned under tha 
award, and to render accounts, and empowered the creditors io 
case o f any misappropriation of the property, to sUe to fecover tha 

’ Value of the property misappropriated. Ori the 13th September,
1877, the present suit was instituted by Chuni Lai against Kheta 
'Mai to recover Rs. 878-14-0 on two hundis, being a debt which had 
been compounded under the award- The defendant set up as a
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the face of the award. The pliyntifF contended that the awafd 
was not binding oa liim on the gtound that all the creditors had 
not signed i t ; that several of the Oreditors who had not aigned 
it had sued and had recovered their debts from the property 
assigned itndei* the awai*d, and that the defendant had fraudxilently 
disposed of some of sitch propei'ty. The Coui't of first instance 
held that the suit Was maintainable and gave the plaintiff a decree. 
On appeal by the defendant the lower appellate Court also held 
that the suit was maintainable for the reasons Set forth in its judg
ment, the material portion of Which was in the following terms ; 
“  Did the respondent plaintiff) make with the appellant (defendant) 
a complete and valid contract by virtue of which his otlginal I’ight 
Under the bills was foregone, and another right substituted for it 
to which be is now confined ; or is he at liberty to tfeat that 
contract as incomplete and void and to fall back U(jon his original 
fight under the bills ? I haVe no hesitation in concluding that 
the contract or compromise between the parties was nevef carried 
out. The respondent has admitted that he received a sum of money 
tinder its provisions, but he has made restitution by suing for the 
balance due to him after crediting the amount, la  so doing he 
has made the restitution required by s. 65 of the Contract Actj
I f  the agreement is void. That it is so seems plain to me.
I t  arose out of a proposed composition between the appellant 
and the whole o f his creditors, by virtue of which they were 
to sign a deed releasing him from immediate liability attd
appointing theil* agent to cari'y on the business for their
benefit. The respondent signed the deed, and the arbitrators 
handed him his dividend under the proposed composition^ But 
aboilt one*thil-d of the creditors afterwards refused to sign; and the 
appellant, instead o f conducting his business as the common agent 
of all and for their common benefit as he had engaged to do, made 
separate arrangements with sotne o f the others. On this the re
spondent Was perfectly justified in regarding the contract as a lapsed 
and void agreement, and in suing on his original right, restoring 
the amount received as dividend. I  annex an English abstract 
( for which I  am indebted to the pleader for the respondent) from 
which it will be seen that the signature o f all the creditors and the



management of tlie business for the joint benefit o f all were
essential conditions, the non-falfilment o f which, affected the whole T  71' 

’ K h i t a  M,
consideration of the agreement, and rendered it void and of no effect. «'■
Witli reference to the fourth plea, I  may observe that no specific 
point was stated as to which the account-books would give satis
faction to the Court’s doubts. There was proof on the record, and 
in the corroborative papers called for from the Court of Small Causes, 
to show that the business had not been carried on in good faith for 
the common benefit of all the creditors, as it ought to have been 
under the terms of the agreement in virtue of which the composi
tion was allowed. I therefore uphold the award of the lower 
Court and dij^miss the appeal with costs.” '

The defendant appealed to the High Court, contending that the 
suit was not maintainable.

Mr. Conlaii and the Junior Govevnmenf Pleader (Babu Dwarha,
Nath Banarji), for the appellant.

Munshis Hanuman Prasad and Sukh Ram, for the respondent

The following judgments were delivered by the Court t

Sp a n k ie , J.— Respondent admitted in his plaint that he agreed 
to the arbitration and the award made by the arbitrators, in which a 
composition was made between the creditors of defendant, appellant, 
and defendant himself. He admits that he signed the award, and 
it is certain that he accepted payments towards the satisfaction of 
his debt, due by defendant on his failing to meet two hundis when 
they fell due. But plaintiff’ avers that several of the creditors did 
not accept the award, and some had sued and recovered debts due ta 
them in spite of the award: also the defendant had acted dis
honestly, and had made away with some o f the goods over which ha 
was placed in charge by the award and the creditors who signed i t : 
plaintiff was therefore compelled to sue, as there were not sufficient 
assets left to satisfy his debt and the debts of the others who were 
also suing defendant.

But it  appears to me that the plaintiff and all persons who sign
ed tho award and wore parties to and signed the agreement to re
fer to arbitration are bound by their acts. The arbitrators decid
ed that there were not sufficient assets to discharge all th3 debts due

25
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1 8 7 9  to that of tl\e eveJitors, but the Intter should surrender their claims
to a sum Rs. 4,632-2-6, which is mentioned iu the award 

" as irrecoTerable, and that the stores, &c, now ia the defendant's
Lcsi At. possession should be made over to the creditors for their benefit.

The award goes on to say that the creditors “  have released 
Kheta Mai from the payment of the said (irrecoverable) balance of 
Bs, 4,632-2'-6 : now there is no claim for these debts by the creditors 
against Kheta Mai and Kashi Natb, nor will there be any claim 
hereafter, and Kheta Mai and Kashi Nath have no claim to the 
stores, &c., now in their shops, nor will they have any claim to them 
hereafter. But Kheta Mai and Kashi Nath shall sell these stores, 
&c., on the pari of the creditors, and shall engage Bankey Lai, son of 
Kheta Mai and brother of Kashi Na*h, and shall act stS ffomashtas : 
these three men shall manage the affairs for four months, getting 
a consolidated salary of Rs. 30 per mensem.”  Then come soma 
other less important conditions and the award proceeds ; “  I f  these 
stores are not all sold in four months, Bankey Lai and Kashi Nath 
shall leave the shop and carrj' on their own work, leaving Kheta 
Mai alone to sell the balance on a salai'y of Rs, 10 per measem.”

There are certainly the following conditions : “ I f  Kheta Mai 
realises any sums on account of stores sold from the shop, or if he 
has previously sold any, or realised any sums, or if he misappro
priates any of the property, or i f  he acknowledges the claim e f anj 
other party, Kheta Mai and Kashi Nath will be responsible for 
the payment of such sums and for the defence to snob claims: i f  
Kheta Mai and Kashi Nath collusively allow a suit to bo instituted 
against them, they shall be liable to pay the amount of the decree; 
the property made over by this award shall not be liable for tho 
payment of such deorees, nor will such decree-holders be entitled to 
recover from this property, because up to-day’s date, except thosa 
creditors to whom this property has been made over, there are no 
other creditors, inasmuch as their claims have not been admitted 
before us nor are their names entered in Kheta Mai’s account-books : 
no further claims remain between the parties and both parties 
agree to be hound by our award.”

Now, from these extracts it is quite apparent that there are no 
conditions such as those referred to by the" loWer appellate Courfe
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w h ic li rendered  the ag reem en t vo id  or Voidable. Tke defendant is 

m ade responsib le  u n d e r the a w a rd . No rifjh t is g iv e n  to the T
3 • L ' p o  - 1 1  »  Ku a i A

piaintitt to rescind the agreem out and repudiate the award and fall v. ^

back upon his dishonoured hundii. The Judge's application of ■‘"*j
s. 65 of the Ootttraot Act to this case altogether fails. The very 
fact that the plaintiff received on two occasions moneys in isatis- 
faction of his claim under the award shows incontestibly that the 
award was carried out, and was in full operation when the suit was 
brought. The agreement entered into for the satisfaction of uie 
"claims of creditors was a new contract sirbstituted for former con
tracts between creditors and defendant. This agreement was never 
discovered to be void, nor had it become void by any circom- 
#ances making it so. The defendant was the paid servant o f th^ 

reditors as manager of the stores, and if he misappropriated them 
■ behav'ed fraudulently, they could proceed against him and hold 

bim responsible for losses, but only under the award. I f  creditors 
who had not signed the award obtained decrees, the creditors who- 
had signed it could only protect themselves under the terms of the 
award.. They could not rescind the aw'ard and fell back on their 
tild debts in satisfaction o f which the defendant had assigned all 
lais property for the benefit of his creditors. As the award dc-clare ŝ;

Now, there is no claim for those debts by the creditors of Kheta 
Mai and Kashi Nath, neither will there be any such claim herc'- 
after, and Kheta Mai and Kashi Nath have no claim to the store s 
now in the shops,”

I  am clearly of opinion that the suit was not on© that Could be 
maintained, and that it should have be^n dismissed. I  would do* 
cree the appeal and reverse the decrees of both the lower Courts 
with costs,

S t d a k t , C. J.— I  agree iu the conclusion arrived at by Mr.
Justice Spankie, Both the lower Courts have utterly mist.iken the 
law applicable to this case. There is no bankruptcy law in thf«o 
provinces, nor any coercive legal process which can be enforced 
against the property of an unwilling insolvent f jr  the benefit of all 
his creditors. A  person in the position of the present defendant, 
appellant, nny avail himself of the provisions of the Code o f Civil 

Prooedure for the purpose of being relieved o f his debts, but he caa
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1879 only do so under the conditions of that Code, he himself beint? tho 
 ̂  ̂ applicant, and under exetjuted process b j  arrest or imprisonment-
r. ]So such result can be attained by the legal action of any or even

icsi L al . insolvent’s creditors. Doubtless creditors and their dei>t-
ors CEin agree as to the disposal o f property for the benefit o f the 
former, and that is an agreement of course that can be given effect 
to. But irrespective o f such an agreement among a debtor and his 
creditors, the law, at least in these provinces, places no compulsory 
machinery in the hands of the creditors as a body. On the other 
band, there is no law in this country to prevent a debtor from 
making an assignment o f his estate for the benefit o f all or a 
limited class of his creditors; nor, for that matter, from his assigning, 
conveying, or settling his e&tate in favour of any person or persona 
■whom he may wish to favour, provided o f course that he makes th<is 
assignments, settlements, or conveyances without fi-aud, that i 
honestly and in good faith. The fundamental principle that under
lies this state o f things is that, so long as the taw does not step in to 
deprive a man of his control over his estate, he remains auijuns, and 
can op to the last moment of its possession deal with his property 
as he thinks fit. The legal right remains in him, and i f  he acts 
honestly and in good faith, and not fraudulently, he may transfer 
his estate, or any portion of it, to any one or more of his creditors,, 
but whose acceptance of such transferor assignment, or whatever 
the form of the conveyance may be, o f course deprives them of all 
further relief against their debtoi’, and the only remedy of other 
persons to whom he is indebted, and who have by that means been 
excluded from any such transfer, assignment, or other conveyance, 
can only be against snch property o f the debtor as may not have 
been so dealt with, or against the debtor’ s person.

Now, applying these legal principles to the present case, there 
can be no doubt that the agreement between Kheta Mai and those 
creditors of his who joined with him in the arrangement was in 
effect such a transfer or conveyance as I  have refered to, and tho 
plaintiff, being one of the creditors who accepted that mode of settle
ment, is bound by it, and. cannot recover any balance that may 
remain over after the event o f the award in the arbitration piw- 
ceedings ; and the fact that he had on foot of the award accepted
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paym ents from  the sale o f  the elefendaut’ s goods  o u ly  still fu rth e r ' 8 ^  

w eaken s  his contention that he has a  su rv iv in g  r igh t  o f  action  k h i ;t \ 

aga in st  his debtor. Chuhi L.

I  must here observe that a more extraordinary misreading of a 
plain law than that afforded by the recorded opinion of the Judgo 
as to the application o f s. 65 of the Contract Act to t he facts of the 
present case I  never met with. That section of the Contract Act is in 
the following terms : “  When an agreement is drscovered to be void, 
or where a contract becomes void, any person wlio has received any 
advantage under such agreement or contract is bound to restore it, 
or to make compensation for it to the person from whom ha 
received it.”  So that, according to the Judge, the payments made 
to the plaintiff in the present case is merely an advantage for 
which compensation may be made by being credited to the debtor 
as against his hundis. Now, there was here no void contract, no 
contract void in any sense, but the arbitration proceedings between 
Kheta Mai and his other creditors who are parties thereto, includ
ing Chuni Lai, the plaintiff, constituted, together with the award 
made by the arbitrators, a good and sufficient contract, valid and 
effectual, against the plaintiff and those other creditors in the same 
position, and all these persons are thereby concluded against any 
further remedy idira the arbitratois’ award.

The present appeal must therefore be allowed, the decrees o f 
both the lower Courts reversed, and the suit disnaissed ivith costs 
in all the Courts.

Appeal allowed.
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Before S ir Robert Stuart, K t., Chief Justice, M r. Justice Pearson, M r. Justice 

Turner, M r .  Justice Spankie, and M r . Justice Oldfield.

N A IT A K  CHAND and a n o th e r  (D e fen d a n ts ) v . RAM  N A R A Y A N  ( P l a i n t i f f ) . *  

A ct V I I I  ^1859  {(J ic il Procedure Code)., ss. 3^3, Arbitration.

The plaintiff in this suit sued the defendants to recover certain moneys pre
sented to him on his marriage, which he alleged the defendants had received and 

appropriated to their own use. The defendants denied that they had received such

* Appeal under c!, 10, Letters Patent, No. 5 o f 1S77.


