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assigned amounts to nothing more than an inability to pay, but that
is no sufficient reason why execution should not at once proceed.
It is denied that the plaintiffs were willing to allow the defend-
ants to pay the debt by instalments, but at any rate any offer
made was not accepted, and there is no reason why the claim should
not be decrced. The decree should be modified and the claim
decreed, with costs and interest at 6 per cent. from date of the insti-
tution of the suil, by sala of the property hypothecated, and this ap-
peal decreed with costs.

Before Mr, Justice Pearson and Mr. Justice Oldfield.
SARASUTI (Drrespaxt) v. MANNU (PrLamwTivry).*
Declaratory Decree— Hindu Law—=Inhtritance— Sudra—Illegitimate Son,

In a suit merely for a declaration of right in respect of certain property, the
lower appellate Court, considering that the suit was really onc for the possession of
such property, allowed the plaintiff to make vp the full amount of court-fees
required for a suit for possession. The plaint in the suit was not amended, and
the lower appellate Court eventually gave the plaintiff a declaratory decree. Held,
on second appesl by the defendant, who objected that a suit merely for a declara-
tory decrec could not be maintained, that such objection ought not to be allowed

under the cireomstances,

The illegitimate offspring of a kept woman or confinuous concubine
amongst Sudras are on the same level as to inheritance as the issue of a female slave
by a Sudra Under the Mitakshara law the son of a female slave by a Sudra takes the
whole of his father's estate, if therebe no sons by a wedded]wife, or daughters by
such a wife, or sons of such daughters. 1f there be any such heirs the son of a
female slave will participate to the extent of half a share only. Helditherefore
that M, the illegitimate son of an akir by a continuous concubine of the same caste,
took his father’s estate in preference to the daughter of a legitimate son of his
father who died in the father’s lifetime,

TrE facts of this case are sufficiently stated for the purposes
of this report in the judgment of the High Court.

Lala Lalta Prasad, for the appellant.
Mr. Conlan and Babu Barodha Prasad, for the respondent.

% Second Appeal, No. 823 of 1878, from a decree of W. Young, Esq., Offieigw
—iina Jnda Mainpuri, dated the 29th June, 1878, reversing a decree of Maul.
Mainpuri, dated the 22nd February,
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The judgment of the High Court was delivered by

. OrprieLp, J.—The plaintiff, who is an ahir, brought this suit
for a declaration of his right as heir to all the property left by his
father, Baldeo Prasad. The Court of firstinstance found the plain-
tiff to be an illegitimate son of Baldeo Prasad, and therefore not
entitled to inherit. The appeal came before the Judge, Mr. Tyrrell,
and, on an objection as to the insufficiency of the stamp, he per-
mitted the plaintiff to make up the full amount of fees required
for a suit for possession of the property, which the Judge cobsi-
dered was the real object of the suit. He also found plaintiff to be
the illegitimate son of Baldeo Prasad by a woman of the akir class,
and he remanded the suit for a finding as to the custom prevail-
ing in respect to the right of inheritance of such a son. The appeal
was finally disposed of by Mr. Young, before whom the finding on
the issue remitted came, which was to the effect that the issue of
a concubine of the same caste inherits property equally with the
children of the lawful wife. Mr. Young has held on the precepts
of Hindu law, and without allowing distinctions with reference to
the kind or degree of illegitimacy, that the illegitimate offspring
of a Sudra by a woman of the same caste will have a right of in-
heritance in default of legitimate male issue, and he has given a
decree declaring the plaintiff to lave established his right in the
property in suit.

The first plea in appeal takes the objection that a suit for a
declaration of right cannot be maintained. We consider the plea
cannot now be allowed under the circumstances. There is no
doubt that the cluim is one for a declaration of a right only, and
that the plaint has never been amended, and the decree passed is
only for a declaration of a right, but the plaintiff has paid full
institution fees, and we are not disposed to throw out the suit at
this stage.

The next plea is to the effect that itis only the son born of a
female slave as distinet from a concubine who can inherit the pro-
perty of a Sudra. We consider that the plaintiff’s right of in-
beritance is one which should be determined by Hindu law, and
the law of succession applicable is stated in Mitakshara, ch. i
s xii, vv. 1 and 2, and is to the effect that the son begotten on a
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female slave takes the whole cstate, if there be nosons of a wedded
wife or daughters of such a wife or sons of daughters ; butif there
he any of the above-named heirs the son of a female slave wil}
participate for half a share only,—Ruli v. Govind (1); and Chuolurya
Runmuwidun Syn v, Sakib Purhlad Syn (2), and Inderan Vulungy-
puly Taver v. Ramaswamy Pandia Talavar (8) may be referred
to for authority that illegitimate sons of Sudras inherit as heirs;
aud thereis authority for holding that there is no such distinetion
as is contended for between a son born of a slave and of a con-
cubine. The question will be found very fully discussed in the
decision of the Pombay High Court above cited, which held that the
illegitimate offspring of a kept woman or continuous concubine
(and that is what the plaintiff before us is found to be) amongst
Sudras are on the same level as to inheritance as the issuc of a
female slave by a Sudra, and this view accords with the opinion
expressed in a decision of the Madras High Court (4), and is in
accordance with Strange’s Hindu Law, 4th ed., p. 69 ; West and
Biihler, 2nd ed., p. 110 ; and Colebrooke’s Dayabbaga, ch. ix, vv.
29, 30, 31, and Digest, Bk. v, ch. iii, v. clzxiv. Itisopposed toa deci-
zion of the Caleutta High Court (5) and to a noteto be found in
Macnaughten’s Hinda Law, vol.ii, p. 15, The former is a case decided
by the law of the Bengal school, and the decision proceeds very much
on rejecting the hitherto accepted translation by Colebrooke of pas-
sages in the Dayabhaga, and the opinion expressed in Macnaugh-
ten’s Hindu Law does not scem to accord with what was held in g
case reported at p. 256 of the same volume,

The plaintiffis heir in preference to the defendant, who is the
daughter of a legitimate son of Baldeo Prasad, who died in his
father’s lifetime, and it is not urged that there are any nearer heirs

Hving. The other pleas in appeal have no weight. We dismisg
the appeal with costs (6).

Appeal dismissed.

(1) LI.R,TBom.s” (6) The plaintiff i i
. . plaintiff in this case was
2) 7 ]l\sdo;re s In)d. App. 18, presumably not the offspring of an in~
(31) 3 . n RZ.’ .C.1. . cestuous or adalterous intercourse,
]‘Madp}ln gzy{; zslsaver v. Puli Telaver, Such oftspring it has been held cannot
11 CR. 478, inherit— i jsi NV :
@) Narain Dhava v, Reklal Gain, erit—see LDatti Parisi Noyudu v,

Darti i Vi
LI R 1 Cole 1. 1%1,, Z)‘Z.}angam Nayudu, 4 Mad. 11 C.



