
he possessed as an occupier of the soil. The house was sold as a j
house to be inhabited on the spot with the same right o f ocoupa-
tion as the seller had enjoyed. v.

N db A l i
The text on which the appellant relies applies to the isale o f the 

materials of a house or a house capable of and intended to be re
moved from its site. It  is then equally moveable property as 
goods, boats, or trees, cut or sold to be cut and carried away, but 
it does not apply to a house sold with the right of occupation of the 
eoil. The appeal fails and is dismissed with costs.

Appeal dismissed.
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Before M r .  Justice Turner,

EM PRESS O F IN D IA  ». B U D H  SING H .

A ct X L V o f  (Pena l Code'), as. 425, 441— X  o f  1872 {CriminalProcedure
Cods), s. 4S4— Crim inal Trespass— Mischief.

I f  a person enters on land in the Jossession o f another in the exercise o f a bond 
fide  claim o f right, and without any inte,ntion to intimidate, itisult, or annoy snch 

other person, or to  commit an offence, then, although he may have no right to 
the land, he cannot be convicted o f criminal trespass(l).

So alsoj i f  a person deals injuriously with property in the bond fide belief that 
it is hia own, he cannot be convicted of mischief(2).

The mere assertion, however, in such cases o f a claim o f right is not in itself 
nsuflicient answer to charges of criminal trespass and mischief. I t  is the duty 

o f  the Criminal Court to determine what was the intention o f the alleged offen
der, and i f  it arrives at the conclnsion that he was not acting in the exercise o f a 
iona^de claim o f light, thefi it cannot refuse to convict the oflenderj assuming 

that the other facta_are established which constitute the offence.

Where a person committed a trespass with the intention o f  committing 

mischief, thereby”oommitting'criminal trespass, and at the same time committed 
taischief, held that such person could not, under cl. iii o f s. 454 o f A c t X  o f J872, 

receive a punishmentj more severe than might have been aVfarded for either o f 

such oifences. The ptovisions o f tfcat law do not in sach a caise prohibit the Court 

from passing sentence in tespect o f each offence established.

(1) See also In  the Matter o f  Skisti- be convicted of criminal trespass ; an i
dkur Parui, 9 B, L. K., Ap. 19 ; S. C., see also the observations of Markby, J.,
18 W. K  Cr. 25, where it was held that in The Que^n v. Surwan Singh, 11 VY. B.
a person exercising a supposed right of Cr. 11.
fishery in a bond fide manner, without (2) See also Bakar Halsana v. Dino-
any intent to intimidate, insult, or an- hhandu Biswas, 3 B. L , B., A .  Cr. 17.
noy, or to commit an oifence, could nob
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I87S ^jjxs was an application to the High Court for the exercise of itS

LrEEsa 0 1? po' ’̂ei’S of revision tmder s. 297 of Act X  faf 1872. The petitioner 
j liJDiA T(,-as convicted on the 12th June, 1878, by Mr. H. B. Jdyce, Magis-
TOii’siNGH. trate o f the first cl&ss, o f committing criminal trespass and mischief.

On appeal by the petitioner to the Sessions Judge, Mr. W . 0. Turner^ 
this conviction was affirmed on the 17th August, 1878. The facta 
(jf the case and the grounds on which the petitioner applied for re
vision are sufficiently stated, for the purposes of this report, in the 
judgment of the High Court.

Slh L. D illon, for the petitioner.

The Junior Goy>ernmenl Pteadbr (Babu ]!fath JBanarji)^
for the Grown;

T urner , J.— It is found that the petitioner, in order to appro- 
f)riate the wall of his neighbour, the complainant, to which he knew 
he had no right whatever, caused workmen to cut niches in the wall, 
to lay rafters on the wall, and to put water-spouts in the wall; and 
that he also caused workmen to remove bricks belonging to the com- 
plainant from the yard of the complainant and to place them on the 
wall, in Order to form a parapet for buildings he was erecting on the 
other side of the wall; and that he threatened the complainant with 
violence when he attempted to interfere to protect his property. 
The Magistrate on these findings convicted the petitioner of crimi- 
rial trespass and of miSchief, and sentenced hira-in respect of each 
offence to pay a fine o f Rs. 100, and in default to urfdergo simple 
imprisonment for fifteen days. In appeal the Sessions Judge 
affirmed the convictions and sentences.

Hevision of the orders of the Courts below is now sought on 
ihe following grounds : I t  is argued that the offence o f eriminat
trespass has not been established because the petitioner did not enter 
on the premises of the complainant with tfia intent of insultirig, 
intimidating, or annoying the complainant, nor with the intent to 
commit an oifence, but with the intent of benefiting himself, 
i t  is also argued that the offence o f mischief is not established 
because the petitioner did not cause the destruction of any 
property nor any change in such property, or in the situation 
thereof, as destroyed or diminished its value or utility, and that, if



he did so, he did not do so with the intent of causing wrongful *SJ9
loss or damage to the complainant but o f benefiting himself. It  “ I  "

-  . I  r. 1 1 ,  EmpI!»3S -
IS argued in respect ot both charges that the complainant should Imja

have been referred to the Civil Court, and that the Criminal Court Bcdh Sin< 
should not have entertained them ; and lastly it is contended that, 
inasmuch as it has been found it was the object o f the criminal 
trespass to coinmit the offence o f mischiefj the petitioner could not 
legally receive a double punishment.

The objection that the Criminal Courts ought to have declined 
jurisdiction because the petitioner set up a claim to the wall and to 
the bricks cannot be sustained on the findings o f the Magistrate.

I f  a person enters on land in the possession o f another in the 
exercise o f a iond, fide claim of right, but without any inten
tion to intimidate, insult, or annoy the person in possession, or to 
commit an offence, theli although he may have no right to the land 
hê  cannot be convicted of criminal trespass, because the entry was 
not made with any such intent as constitutes the offence. So also i f  
a person deals injuriously with property in the bond fide belief that ' 
it is his own he cannot be convicted o f the offence o f mischief, be
cause his act was not committed with intent to causo wrongful 
loss or damage to any person. But the mere assertion o f a claim 
o f right is not in itself a sufBcient answer to such charges. I t  is 
the duty of the Criminal Court to determine what was the intention 
of the alleged offender, and i f  it arrives at the conclusion that he 
was not acting in the exercise o f a hond. fide claim o f right, then it 
cannot refuse to convict the offender, assuming o f course that the 
other facts are established which constitute the offence.

In  the case before the Court the Magistrate in effect finds not 
only that the petitioner had no right, but that he could not have 
been ignorant that he had no right. The facts found by the Magis- . 
trate show that the petitioner caused a chango in the property o f 
the complainant which affected it injuriously, nor is it any answer 
to the charges on which the petitioner has been convicted that the 
petitioner’s intention was to benefit himself. That benefit was to 
be acquired as he must have known by causing wrongful loss to 
the complainant. The objections taken by the petitioner’s ple,ader 
tp the propriety of the convictions cannot bo sustained. I  may.

VOL. n ,] ALLAHABAD SERIES. JOi
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I  1?79 however, observe that, inasmuch as the acts of trespass and mischief 
were committed not by the petitioner himself but his workmen at 
his instigation, he would more properly have been convicted o f the 
abetment of the offences, but there being no difference in the pun
ishment to wliich he would be liable it ia unnecessary to interfere 
with the convictions on this ground.

It  remains for me to deal with the objection to the punish
ment. I t  must be admitted that the object of the trespass was to 
commit the “  mischief”  imputed to the petitioner, and consequently 
under the third clause of s. 454 of the Code o f Criminal Proce^ 
dui-e, as explained by the illustrations, the petitioner must not receive 
a punishment more severe than might have been awarded for either 
o f those offences. This provision of the law does not, as the 
petitioner’s pleader suggests, prohibit the Court from passing sen  ̂
tenee in respect of each offence established, but it declares that the 
offender must not receive for such offences collectively a punishment 
more severe than might have been awarded for any one of them, or 
for the offence formed by their couabination. Where an offence is 
constituted by the combination of other offences or includes another 
offence, sentence should ordinarily be passed on the charge relating 
to that offence only, but the law does not prohibit several sentences, 
so that colleotively they do not exceed the prescribed limit. For the 
offence of criminal trespass the maximum punishment sanctioued by 
the Penal Code is imprisonment for a term of three months and fine 
to the extent o f Rs. 500. The imprisonment in default of payment 
o f fine must therefore be limited to one-third o f three months. The 
maximuili punishment for the offence o f mischief is imprisonment 
for three months and fine without limit, but the imprisonment in 
default of payment of fine is limited to one4hird of the term of im- 
prisontnent. The Magistrate has sentenced the petitioner to pay 
two fines each of Rs. 100, or collectively less than the amount o f 
fine which might be imposed for either offence, and in default of the 
payment of each fine to undergo imprisonment for the term o f fif
teen days. The Magistrate has not declared that the terms of 
imprisonment are to bo undergone the one on the expiry o f the other, 
and i f  default were made in the payment o f both fines the senten
ces would run concurrently, so that in tTie whole the punishment 
would not exceed the punishment allowed by the law for either o f
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the offences of wWoh the petitioner has been convicted. I  there- 
fore seo no reason to interfere.

Application dismissed.

Before M r  Justice Turner.
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Attempt—-Fahricating False Enidence— A vt X L V  0/ I 86O {Penal Code), ss. 193,611. Jctiuary H< 

M  instigated Z  to personate C  and to purchase in C's ramc certain stamped pa- _ _ _ _ —  
per, in consequence of which the vendor o f the stamped paper endorsed C’s name on 
such paper as the purchaser o f it. M  acted with the intention that such endorse

ment might be used against C  in a judicial procoedi"g. Held that the offence 
o f  fabricating false evidence had been actually cowmitted, and that M  was pro
perly oonvicted o f abetting the commission o f such offence. Queen y. Ramsaran 
Chowbey (1) distinguished and observed on.

This w,-js an application to the High Court for the exercise of 
its powers of revision under s. 297 of Act X  of 1872. On the 
24th August, 1878, the petitioner was convicted by Mr. J. Kennedy,
Officiating IMagistrate of the district of Shiilijahanpur, of attempt
ing to fabricate false evidence. On appeal by the petitioner to 
the Officiating Sessions Judge, Mr. W . Duthoit, that officer, on the 
18th September, 1878, being o f opinion that the offence o f fabri
cating false evidence had been actually committed, and that the 
petitioner had abetted such offence, altered the conviction accord
ingly. The facts of the case are sufficiently stated for the purposes 
o f this report in the judgment o f the High Court.

Mr. L . Dillon, for the petitioner, contended that the offence o f 
fabricating false evidence had not been completed. He referred to 
Queen v. Ramsaran Chowbey (1).

The Junior Government Pleader (Babu Dioarka Nath Banarji), 
for the Crown,

Tuener, J.—The petitioner Mula is a money-lender in Shah- 
jahdnpur, with whom Chattar Singh, thahur, had had dealings, but 
prior to the date of the occurrence which led to the present charge 
Chattar had discharged his debt to the petitioner. In a suit insti
tuted by Mula agains.t Netha and Dhaunkal, Chattar gave evidence 
on behalf o f the defendants, and thereupon Mula threatened him ho

(1) H. C. R., N-.-W P., 1872, p. 40. As As to an attempt to.commit bigamy, see
to -'3ther facts which it was held would Queen v. Peterson, I. L. K., 1 All. 316.
justify a conviction for an attempt to A s  to an attempt to commit mischief by
fabricate false evidence, see Queen v. fire, see Qiiec/i v. Dayal Bawri, 3 B. L.
^ m d a ,  H . C, E., N.-W. P,, 1872, p. 133. R., A . Cr. 55.
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