
than the circumstances o f the case required. That relief was confined 187S
to a simple declaration of title and the setting aside o f the order o f ^
the Munsif in the execution department by removal of the attach- Mal.
ment, both requirements being included in sch. ii, art. 17 o f the Jadaun B 
Court Fees Act. No ruling o f this Court antagonistic to the view 
now taken has been cited, we therefore overrule appellant’s objection 
on this point. (The learned Judge then proceeded to dispose o f 
the other pleas in appeal.)
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B e f o r e  M r .  Ju stice  Pearson  and M r .  Ju stice  T u rn er . N o v e m b e r

P A L A K  D H A R I  R A I  a ts d  o th e b s  (JuDGMENr-DBBXOES) » .  B A D H A  

P R A S A D  S I N G H  (D k o eee -h o lb ee ). *

A p p e a l  to H e r  M a je s t y  in  C ou n c il— A c t  X  o f  1877  {C i v i l  P ro ced u re  C o d e ),  ss. 694 ,

695 , 6 9 6 — Interlocu tory  O rd e r— Order.

T h e  D i s t r i c t  J u d g e  o f  G l ia z ip u r  r e c a l le d  t o  I i la  o w n  i l l e  th e  p r o c e e d in g s  in  t h e  

e x e c u t io n  o f  a  d e c r e e  w h ic h  w e r e  p e n d in g  in  th e  C o u r t  o f  t h e  S u b o r d in a t e  J u d g e  o f  

ShS .habad , a n d  d is i i l lo w e d  an  a p p l ic a t io n  f o r  t h e  e x e o u i io n  o f  t h e  d e c r e e  w h ic h  h a d  

b e e n  p r e f e r r e d  t o  t h a t  J u d g e  . T h e  H i g h  C o u r t ,  o n  a p p e a l  f r o m  th e  o r d e r  o f  th e  

D i s t r i c t  J u d g e ,  a n n u lle d  h is  o r d e r  as  v o id  f o r  w a n t  o f  ju r is d ic t io n ,  a n d  r e m it t e d  t h e  

c a s e  in 'o r d e r  t h a t  t h e  a p p l ic a t io n  m ig h t  b e  d is p o s e d  o f  on  its  m e r i t s ,  d i r e c t in g  t h a t  

t h e  r e c o r d  o f  t h e  c a s e  s h o u ld  b e  r e t u r n e d  t o  t h e  S u b o r d in a t e  J u d g e  o f  S h a h a b a d .

O n  an  a p p l ic a t io n  f o r  l e a v e  t o  a p p e a l  t o  H e r  M a je s t y  in  C o u n c i l  f r o m  t h e  o r d e r  o f  

t h e  H i g h  C o u r t ,  held  t h a t  s u c h  o r d e r  w a s  in  t h e  n a tu r e  o f  a n  in t e r l o c u t o r y  o r d e r ,  

a n d  w a s  n o t  o n e  f r o m  w h ic h  t h e  H i g h  C o u r t  c o u ld  o r  o u g h t  t o  g r a n t  le a v e  t o  a p p e a l  

t o  H e r  M a j e s t y  in  C o u n c il .

T h is  was an application for leave to appeal to Her Majesty 
in Council from an order of the High Court, dated the 21st Decem
ber, 1877, made under the following circumstances : A decree dated 
the 29th November, 1856, made by the Sudder Court on appeal,.
■which modified a decree made by the District Judge of Gh&zipur,, 
dated the 14th April, 1856, was transferred by the District Judge, 
while in course of execution, for execution by the Principal Sudder 
Am pen o f Gh&zipur. The Principal Sudder Ameen, after the pro
ceedings in execution of the decree were transferred to him, grant
ed a certificate for the execution of the decree within the jurisdie- 
tion of the Subordinate Judge o f Shahabad. On the 5th March,

*  A p p l i c a t io n ,  N o .  8  o f  1878 , f o r  l e a v e  t o  a p p e a l t o  H e r  M a j e s t y  in  C o u n c i l .



187S 1877, the jadgment-clebtori? petitioned the District Judge o f Gh4zi-
pur to call for tho procaodini^s pending in the Court of the Subordi- 

;iABi Kit nate Judge of Shahabad on the ground that there were irregulari- 
DHA P r a - ties in them. The District Judge complied with the petition, and 
D SiNQB. arrived at the conclusion that all tho proceedings which had

been taken in execution were void for want of'jurisdiction, and that 
the execution of the decree was barred bj’- limitation, disallowed on 
the 13th April, 1877, an application for execution of the decree 
•which had been made to the Subordinate Judge o f Shahabad on the 
19th March, 1877, being in his own opinion warranted in so doing 
by tho provisions of ss. 290 and 292 of Act V l l i  o f 1859. He rest
ed this opinion on the erroneous view that the decree was one of 
the Court o f the District Judge o f Qhdzipur. The decree-hol- 
dera having appealed to the High Court against the order of the 
District Judge, the High Court ( P earson, J. and T qener, J.) on the 
21st December, 1877, pointing out the error of the District Judge, 
and observing that ss. 290 and 292 of A ct V I I I  of 1859 did not 
empower the District Judge to meddle with the Court executing 
the decree in the Shahabad District, his Court not being either the 
Court which made the decree or having appellate jurisdiction in res
pect o f the decree or the execution thereof, annulled the order o f the 
District Judge dated the 13th April, 1877, as void for want of juris
diction, and remitted the case that the application for execution 
might be disposed o f on the merits, and directed that the record of 
the case should be returned to the Subordinate Judge o f Shahabad.

On the 19th June, 1878, the present application was made on 
behalf of the judgment-debtors for leave to appeal to Her Majesty 
in Council from the order of the High Court dated the 21st Decem
ber, 1877.

Mr. Howard, for the petitioners.

Lala Lalta Prasad, for the opposite party.

The Court ( P e a e s o n ,  J. and Turkeb, J.) made the following 
order:

T u r n e r , J.— This Court has simply set aside an order o f the Judge 
of Ghazipur calling on to his own file proceedings pending in the 
Court o f the Subordinate Judge of Shahabad, and has directed that 
the proceedings be remitted to the Shahabad Court that the appHca-
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tion presented to that Court may be disposed of. When it is disposed 
of the decision may be appealed, and the superior Court which final
ly determines the application may have power to grant leave of 
appeal from its decision to Her Majesty in Council. The question 
of the competency of the Shahabad Court to entertain the application 
may then be raised. The order before us is in our judgment in the 
nature o f an interlocutory order and not an order from which we can 
or ought to give a certificate for appeal to the Privy Council. The 
learned counsel’s argument, based on the provisions o f a. 594 o f 
Act X  of 1877, that the word “ decree’ ’ embraces judgment and order, 
does not support the contention that the Court can or ought to give 
leave to appeal from any order. The certificate is refused with 
costs.

A pp lica tion  refttsed.

Falak 
DhaTvI l i

V.
IJadha P  

SAB isINQ

1878

PRIVY COUNCIL.

Z A I N - U L - A B D I N  K H A N  (D e fe n d a n t) v . A H M A D  R A Z A  K H A N  

AND 0THEK3 (P la in t i f f s ) .

[O n  a p p e a l f r o m  th e  H ig h  C o u r t  o f  J u d ic a tu r e  a t  A l la h a b a d ,  N o r th - W e s t e r n

P r o v in c e s . ]

A c t  V I I I  o f  1859, as. 109, 110, 111 , 119 , 147— E x -p a r t e  Ju d gm en t— A p p e a l.

T h e  p r o v is io n  in  s. 119 o f  A c t  V I I I  o f  1859 , t h a t  “ n o  a p p e a l s h a l l  l i e  f r o m  a  j i id g -  

m e n t  p a ssed  e x -p a r ie  a g a in s t  a  d e fe n d a n t  w h o  h as  n o t  a p p e a r e d ,”  m u s t  b e  u n d e rs to o d  

t o  a p p ly  t o  th e  ca se  'o f a  d e fe n d a n t  w h o  h as  n o t  a p p e a re d  a t  a l l ,  a n d  n o t  t o  th e  case 

o f  a  d e fe n d a n t  w h o ,  h a v in g  o n c e  a p p e a re d , fa i l s  t o  a p p e a r  o n  a  s u b s e q u e n t d a y  t o  w h ic h  

t h e  h e a r in g  o f  t h e  cau se  h a s  b e e n  a d jo u rn e d .

T h i s  was an appeal from a decision of a Division Bench of the 
Allahabad High Court  ̂ dated the 26th August, 1875, dismissing an 
appeal from an order of the Subordinate Judge of Zila Moradabad, 
dated the 8th April, 1874.

The judgment o f the High Court was as follows :

“  The suit was instituted on the 14th September, 1872, and after 

much delay, owing to the residence of both parties in foreign terri
tory, the hearing was, at the request of the pleaders'of both parties,

P .  C .«  
1878

Hovem bet 
& 22.

• PtesetU; -SiB J ,  'W. C otv itB , SiB B .  Peacook, Sir M. E. Smith, a n d  Sin 
B. P. COLLIBB.


