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FULL BENCH.

B e fo r e  M r ,  J u it ic e  T u rn er , O fficia ting  C h ie f  Justice , M r ,  Justice  Pea rson , and  M r .

Justice Oldfield.

P A R T A B  S I N Q H  (D k c b b e -h o ld b r )  v . B E N I  E A M  (J d d g m e n t -d e b to k ).*  

E x e c u l i o n o f  D e c r e e — Separate S u it— A c t  X  o j  1877 (,C iv i t  P roced u re  C o d e ),  s. 244.

Moneys realised as due undei' a decree i f  unduly realised^are recoverable by 
application to the Court executing the decree and not by separate suit. The opiniott 
e f St c a e t , C. J., in T h e  A g r a  S a vin gs  B a n k  v. tSri R a m  M i t t t r  (1 ) differed from. 
H a ro m o h in i Chow dhra in  y. D h a n m a n i Chow dhra in  ( 2 )  and E k o w r i  S in gh  v. B ija y n d th  

Chattapadhya  (3 ) distinguished.

O n e  Beni Ram, against whom a  decree for the possession only 
o f certain land had been made in favour of one Partab Singh, ap
plied to the Subordinate Judge of Bareilly, the Court executing 
the decree, for an order directing the decree-holder to refund a 
certain amount of the mesne profits of such land, which the decree- 
holder had realised in execution o f the decree, on the ground that 
such amount had been unduly realised. The Subordinate Judge, 
finding that the decree-holder had unduly realised under the decree 
the amount claimed by the judgment-debtor, made an order direct
ing the decree-holder to refund such amount.

The decree-holder appealed to the High Court against the 
order o f the Subordinate Judge, contending that moneys unduly 
realised under a decree were not recoverable by application to the 
Court executing the decree but by separate suit.

The Court ( P e a r s o n ,  J. and O L D r i E L D ,  J,) referred to the Full 
Bench the question “  whether moneys realised as due under a 
decree can be recovered, as having been unduly realised, in the exe
cution department.”

The J u n io r  Government Pleader (Babu Dwarlca N athB anar- 
j i ) ,  Mir Akhar Husain, Pandit Bishambhar JHfath, and Munshi 
Hanuman Prasad, for the appellant.

Munshi SuTch Mam, for the respondent.

Kirst Appeal, No. la  o£ 1878, from an order o f  Maulvl Maksud A li  Eban, Sul>* 
ordinate Judge o f Bareilly, dated the 9th March, 1878.

(1 ) I. L . R . 1 AU. 388. (2 ) 1 B. L . E. A . C, 138,

(S) 4 B, L. B. A . C, 111.



1878 The judgment of the Full Bench was delivered by

'aktab Tubneb, Offg . G. J.—W e are asked whether moneys realised aS
S i n g h  under a decree <3an be recovered if unduly realised by application
:ni Ram to the Court in the execution of decree. The lang;aage o f the Codes, 

both the repealed and the existing Code, appears to us enpress on 
this point. The question whether moneys have been duly or 
unduly levied under a decree is clearly a question relating to tha 
execution o f the decree, and, i f  it arises between the parties to tha 
suit or their representatives, the Code expressly declares it shall be 
determined by order of the Court executiug the decree a:nd not by 
separate suit It  has frequently happened that orders for the 
restitution of moneys unduly levied under a decree have come be
fore this Court in appeal, and with the exception of one instance in 
no case has it been held that such orders could not properly be 
passed. W e refer to the numerous cases heard by this Court on 
appeal from the Judge of Bareilly known as Husaini Begam’s cases. 
In these cases the decree-holder, by executing the decree of an Ori
ginal Court instead of the modified decree o f the Appellate Courtj 
had recovered sums largelj^ in excess o f the sums she was enti
tled to recover and was compelled to mako restitution by orders 

passed in the execution of the decree, la  T/te Agra Savings Bank 
V. S ri Ram Mitter (1 ) the learned Chief Justioe advanced in support 
of the opinion pronounced by him t%vo cases decided by the Calcutta 
High Court. In HaromoJiini Chowdhrain v. Dhanmani Chowdhrain 
(2 ) no more was decided than this, that mesne profits which 
were neither decreed nor claimed in a suit for possession after the 
date of the institution of the suit could be claimed in a separate suit. 
In Ekowri Singh v. Bijaynath Chaltapadhya (3 ) it was held that 
mesne profits which wei-e not awarded by the decree could not be 
obtained by an order of the Court executing the decree. It appears 
to us that these cases, o f which the authority is not impugned in this 
Court, and indeed there are decisions of this Court in accordance with 
them, do not bear on the question before us. In the cases cited 
there was no question whether the amount claimed Was or was not 
decreed, for the decrees had admittedly awarded no mesne profits 
for the period for which they were claimed by separate suit.

(1 ) I. L , B. 1 A ll. 888. (2 ) j  B. L . B, A . C. 138.
(3) i  B, L. E. A. C, in .
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In the case before us the applicant complains that he has been 
compelled to pay what he was not bound to pay under the decree. 
W e are o f opinion that he adopted not only tho proper course, but 
the only course open to him, in preseatiug his application to the 
Court executing the decree.
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B e fo r e  M r .  J u i i ic e  Spank ie and  M r .  Ju stice  O td fidd .

G U L Z A R I M A L  (D efendakt)  o. J A D A U N  E AT (P i,ain tipf ) .•

S u it f o r  a  D ec la ra tio n  o f  B ig h t  — S u it  to set aside an  O rd e r  under s. S46  o f  

A c t  V l l l  o f  1859 d isa llow ing  a  claim  to p ro p e r ly  under attachm ent— A c t  V H  o f  lB 7 o  

(C o u r t  F ees  A c t ) ,  s. 7 . ( i i i ) ,  a n d  sch. i i ,  17— C onsequentia l re lie f .

Held that a suit fo r  a declaration o f the plaintiff’s proprietary right to certaitt 
►moveable property attached in the execution o f a decree while in  the possession o f  
the plaintiff, and fo r the cancelment o f  the order o f the Court executing the decree, 
made under s. 246 o f A c t V l I I  o f 1859, disallowing his claim to the property, 
could be brought on a stamp o f Es. 20, and need not be valued accotding to  tha 

value o f the property under attachment.

Ch u n n ia  v. R a m  D i a l  ( I )  fo llo « ’ed. M u f t i  Ja lah idd in  M a h o m ed  V. S hohoruU jh

(2 ) dissented from. M o tich a n d  J a ich a n d  v. D a d a b h a i P e s ta n ji  (3) and Cha/ialinga^  

peshana N a ic k e r  x .  A c h iy a r  (4 ) distinguished (5 ).

T his  was a suit in which the pkiatifF claimed a declaration of hia 
proprietary right to certain grain, valued at Es. 1,200, and the cancel- 
ment of an order made by the Munsif o f the city o f Moradabad oa 
the 17th May, 1876, disallowing his claim to the same. The graia 
was attached by the defendant, when in the possession o f tha 
plaintiff, in the execution o f a decree for money held by the 
defendant, as the property o f the defendant’s judgment-debtor. 
The plaintilf paid on his plaint an aggregate amount o f court-fees, 
viz., a fee o f Ks. 10 in respect o f his claim for a declaration of his 
proprietary right to thepi'operty in suit and a similar fee in respect 
o f his claim for the cancelment o f the Munsif s order. The defend
ant contended, amongst other things, that the plaint Was not suffici

• Second Appeal,No, 593of 1878̂  fr.)m a decree of W .Lane, Ksq., Judge o f Morad- 
iibad, dated the 26th September, 1877, reversing a decree o f M 'u lv i Mnhamtnad 
W ajih  ul-la Khan, Subordinate Judge o f Moradabad,. dated the l l t l i  April, 1877.

(1 ) I. L . K., I A ll. 360. (5) In Motichand Jaichand v, Duda.
(2 ) 15B. L . B., A p . 1 : S. C,, 82 W . lh a i Pest-jnji, however, i t  was held that

R. 422. a suit, having fo r its objcct the re lief
(8 ) . I  ( Bom, H.C. Eep. A . 0, J. 186. o f property from attachment, seeta
{ * )  I. L  E ., 1 Mad. 40. consfq.uential relief.
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