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Criminal Procedure Code, that though the pumraoniug of wifeneases 
by an accused through the mediani of the- Sessions Judge is not a 
m a tte r  of “ right/’ yet that the Judge has an inherent power, if 
he thinisS propf̂ r to exerciae it, to'sancfcion the sumraoning of other 
witnesses than thoae named in the lirsfc delivered to the eommittinr/ 
Magistrate. It is impossible for me to say, upon the afiidaTits 
before me, that the R;tjah will not; be a material witness to the 
defendant’s Ciise^ and though ii: rnaj be distasteful and unpleasant 
to him to appear as a witness in a Criminal Court, it is his datjj 
as one of Her Majesty’s gubjects, living under the protection of the 
laWj to obey that law, and attend before the Judge in obedience 
to the summons, I have no doubt the Judge will make every, 
arrangement to make such attendance as convenient and unobjee" 
tionable as is possible and consistent with the interests of the aecuseil
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Jiefore Sir John Edge, K t., Chief Justice^ and M r . Justice. Straights 

QUEBN-EM PKESS v. ISHRI SINGH.

Griminal Procedure Code, s. S12— '"ct 1 o/1872 {Evidence A ct), ss, S3, 157— 
Witniss, ihreaiening— Duf^ o f  Magistrate.

In 1S7-1, fiv-e out of aix persous Y;ho were named as liaving committed a „ 
miu'der were arrested and after iut|uiry before a M agistrate w ere tried boforo 
the Court o f Session and convicted. A t tiic time o f tlie inquiry before the Magis­
trate, the sixth accuaod person absconded, aa \vaa recorded by the Mngistrate. In 
their examination before that ofilcer, the witnesses deposed to the absconder 
liaviag been one o f the prirticipators lu the crim e charged agsiiist the prisoners 
then under liial. In the Sessions Court tlie Judge did not record  that the sixth 
accused person had abseondedj and the eyideaco wag recorded against the prisonera 
then under trial only. In 18S6 the absconder ’svas apprehended, and tried^ before 
the Court of Session upon the chargo of murder. At that tim e most of the 
former-witnessea were dead, and the Sessions Judge, referring to b. 33 of the 
Evidence Act, admitted in evidence against the prisoner the depositions giyenJn 
ISM  before both the Magistrate and the Sessions Court. He also admitted the 
deposition of a surviving witness ■which had been given in 1874 before tlie Sessions 
Court. This witness now also gave evidence against the prisoner. .'

that the depositions were not admissible in etidenee under a. 33 o f the 
Bviilence Act, the prisoner not having been a party to the form er proceediaga 
aixd not having then had aa opportunity o f  cross-examiniDg: the witae0s.es.



h o w e v e r ,  t l m f c ,  u n d e r  t h e  c i r c u m s t a n c e s ,  t h e  d e p o s i t i o n s  g i t e i i  i a  I S 7 I  I S S S  

b e f o r e  t h e  c o m m i t t i n g  M a g i s t r a t e ,  t h o u g h  n o t  t h o s e  y i v e n  iu  t h e  C o u r t  o f  S e s s i o n ,  “ —  ------------- ~ * -
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w e r e  a d u j i s s i W e  i u  e T i d e u c e  u n d e r  s .  5 1 2  o f  i h e  C r i m i D a l  P r o c e d u r e  G o d s .  Q r i E i ^ N -
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P e r  S t r a i g h t ,  J . ,  t h a t ,  u n d e r  t h e  s p c e i a l  c u - c u i - a s t a n c e F s  t h e  d e p o s i t i o n  t a k e n’ ’ '  ^ IsJIRI blSGI.%
i n  l S 7 i  o f  t i l e  s u r v i v i n g  w i t n e s s  w a s  a d m i s s i b l e  u n d e r  s .  l i u  o f  l i i e  E n d e n c e

a s  o o r x o b o r a t i o n  o f  h e r  e v i d e n c e  g i v e n  a t  t h e  t r i a l  o f  t h e  p f i s o n e r .

I l l  c v o s s - e s a m i n a t i o n  b e f o r e  t h e  C o u r t  o f  S e s s l o i i j  a  w i t n e s s  s t a t e d  i h a t ,  v / h e n  

s h e  v r a s  b e f o r e  t h e  c o m m i t t i n g  M a g i s t r a t e ,  t h a t  o f f i c e r ,  a d d r e s s i n g  h e r ,  s a i d  : —

I J e c o l l e c t ,  o r  I  w i l l  s e n d  y o u  i n t o  c u s t o d y . ’ *

J - I e l d  t h a t  i f  t h e  M a g i s t r a t e  d i d  s o  a d d r e s s  t h e  w i t c e s ? ,  h e  o s c e e d e d  h i s  d u t y .

T his Avas an appeal from an order of Mr. J. C. Letipoltj b’es- 
sions Judge of the Bijnor-Budaun Dhnsion, dated tbe 18th August,
1886, convicting the appellant o f murder and sentencing him to 
death.

Tbe facts of the case appeared to be as foliows :—

On the 19tli March, 1874, one Fakir Chand was murdered at 
Gohta, in tlie Bndaun district, and sis persons, named Pahlad 
Singh, Ishri Singh, Moti Singh, Urarao Singh, Fanji Singh, and 
Mansnkh, were accused of the ofFence. 0 ?  these, all except Isliri 
Singh, who had absconded, were arrested and, after an iuquirj 
by the Magistrate of the District, were committed for trial by the 
Court of Session by which they were convicted, i^mong the wit­
nesses examined both before the committing Magistrate arid the 
Court of Session were Masammafe Durga, Musanimafc Chit tan,
Shera, Imami, and Kanhai Lal  ̂ and before the committing Ma­
gistrate Dr. Buttledgej Civil Surgeon. Tlie deposition of the 
last named was dated the 2nd April, 1874, and he deposed to 
baving examined the dead body of Fakir Chand and to the in­
juries which he found thereon. The deposition of Musammat 
Durga before the Court o f Session was dated the 29th April, I874-.
The ’depositions o f Musamraat Chittan, Shera, Iraami, and Kan­
hai Lai before the comtoitting Magistrate, who examined each of 
them on three different occasions, were dated in March, 1874, and 
before the Goart of Session the 29th April, 1874. Musainmat 
Durga and Musammat Chittan deposed to Ishri Singh having 
taken part in the murder with Fahlad Singh, Moti Singh, Umrao 
Singh, Fauji Singh, and Mansukh. Shera deposed to seeing 
Tahlad. Singhj Moti iSinghj Umrao Singh, Mansukh, and a man
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whose name he did not know, but whom he could identify, strik­
ing Fiilur Chixnd. Iinanii deposed to have seen two men, whose 
faces \vere covered with cloth, rnnninjCy away in an easterly direc­
tion from the place wh^re Fakir Chaud had fallen down, and a 
little way behind them Umrao Sinn;b also rnnuing in the same 
direction, and to have also seen Moti Singh, Fanjij and Mansnkh 
running fi'om the same place in a westerly direction. Kanhai Lai, 
son of Fakir Chand, deposed to have arrived on tlie spot while his 
father was stili alive, but insensible, and to have beard at that 
liras from Chittan and Shera that Pahhid Singh, Ishri &ingh, Moti 
Singh, Umrao Singh, Fauji Singh, and Mansukh were the mur­
derers.

In May, 1F86, the; appellant was produced before the Magis­
trate of the District, and was subsequently committed for trinl by 
the Court of Session for the murder of Fakir Ohacd, He denied 
that he was the Ishvi Singh who had been accused o f being 
coneerned in that offence.

The Sessions Judge, referring to s. 33 of the Evidence Act (I 
of 1872), admitted in evidence against tlie appellant the deposi­
tions mentioned above o f Ohittan, Shf’ra, Imauti, and Kanhai Lai, 
who were all de id. He also admitted in evidence, with reference 
to ihe same section, the deposition of Dr. Suttledge menticiied 
above. He also admitted in evidence the deposition of Musammat 
Durga beiore the Court of Session ia April, 1874, apparently in, 
order to corroborate her testiraony against the appellant in this 
case. He coavicted the appellaot and sentenced him to death'.

The appellant was not represented.
The OJ-g. Public Prosecutor [M.v, A: Stmchey), for the Crown.

Edge, 0. J .— In. this case I am of opinion that on the evidence" 
ofM ii ammat D'urga and that contained in the deposition o f  Mn- 
s: mmat Gbittan taken, before the Magistrate, there can be no 
doubt that one Isbri Singh took part in the murder o f Fak̂ ir 
Chand, deceased. I  have also no: doubt an the evidence that the 
Ishfi Singh v^ho took part in. the niurdor o f Fakir Ohasid is the 
prisoner who has now been convicted.

Besides Musammat Dorga, Lai Singhj who says ..be kneW; 
him for 20 ymrsj: Sifca wlio kne^ hija for 12̂  or



years, Ganga Brahman, who sayg lie taught him fencing— all '̂585
speak to his itlentit]-. This is enough to say iii reference to the 
appeal of the prisoner, which is dismissed and the conviction Eupkess

siffirmed. As regards the sentence, considering the time that has I biiei S ik g h . 

elapsed, I think the ends of justice will be sutficiently niet by 
reducing the sentence to cue of transpoi’tation for life.

I  have a few words to add regarding the proceedings and the 
evidence admitted in the ease. It is said b}'- Musaminat Durga 
that the Magistrate, addressing her, said:— "’ Recoliect, or else 
I will send yon into custody.”  Her statement in this respect 
may be true or false. I f  the Magistrate did speak to the Masara- 
tnat iu this manner, he exceeded hfs duty. It is the duty of a 
Magistrate to protect a witness from coercion of that kind.

With, regard to the depositions of the witnesses who were 
esarained before the Magistrate in 1374, and who were proved 
to have died, I aui clearly of opinion that these depositions were 
not admissible under s. 33 of the Evidence Act. In order to be 
admissible iinder that section, the proceedings in whi.-h the same 
evidence was given must have been between the parties or their 
representatives in interest^ and the person against whom such 
depnsith)ns could be heard must have had an opportunity of cross- 
examining the witnesses.

Now the accused was not present when the evidence was given, 
nor was he a party to that proceeding. Does s. 51’3 of the Grimi- 
i5al Procedure Code make it admissible ? The evidence o f Ma- 
gammat Chittan did come within the terras of the section, because 
■we find it recorded by the Magistrate that the accused Ishd Singh : 
w as an absconder, and the Mugistrata did record the deposiiions 
of the witnesse's, and he was a Magistrate who was competent to 
t?;y or commit for trial such absconder, if he had been present, 
for the offence complaioed o f; and oonsequently, in my opinion^ 
the sjeposition of Masamraat Chitfcaa before the Magistrate came 
within the terms of s, 512, and was admissible against the accused.
As to the evidence given at the time before the Judge, that evi­
dence was not taken as evidence against the absconder. It was 
recorded against-the persons then being tried. Esclading, thers» 
forej this iaadniiMble, evidence, there is, as I have already poiut-
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18SS ed out, ample evidence that the prisoner was one of those who 
^ .j. tijQ murder of Fakir Oband in 1S74.
QtJEBN- ^

MPRE.S3 S traigh t , J .— I am anxions to state the facts in this case
IsHBi Singh. jjje to  the saiife conolusion  as the learned C h ief Justice.

Oil the 19th March, 1874, one Fakir Ohand was undoubtedly 
murdered b j some persons, and shortly after the murder, the parties 
who were named as the perpetrators were six individuals, namely— 
(1) Palilad Singh, (2) Ishri Sin^h, (3) Moti Singh, (4) Urarao 
Singh, (5) Fauji Singh, (6) Mansukh Chamar. Five of these persons, 
namely, Nos. (1), (3), (4 , (5), and (6), were at once arrested, and 
taken before the Magistrate •'.vho held the inquiryj and on the 2nd 
April, 1874j these were all committed for trial to the Sessions Court. 
Eos. (1), (3), (4), and (6), were subsequently convicted and hanged, 
while Fauji escaped with a sentence of transportation for life. At the 
time of the inquiry before the Magistrate, the person named as 
Ishri Singh absconded, as was then proved, and through the proceed*- 
ings in that officer’s Court, he was distinctly mentioned as one of 
the participators in the crime charged against the others, and the 
statements of the witnesses, to that effect were, as the deposition'j 
show, fLilly recorded. J therefore do not think it will be placing a 
strained interpretation on the language of s. 512 of the present 
CLimioal Protiedure Code, read in conjauction with s, S27 of the 
old Act, to hold that, qua Ishri Singh, those depositions were re­
corded for the purposes and within the meaning of that provision" 
of the law, and were admissible at the trial out of which the appeal 

. before us arises, I quite agree with the learned Chief Justice, 
however, iu the limitation he would impose, by which he w’ould 
exclude the evidence given in the sessions trial of 1874, as under 
the circumstances being inadmissible in the presefit case, though' 
I am by no means prepared to say that such a limitation r/oul^ 
invariably apply. It is clear that the Judge, from whose decision 
the appeal before us is preferred, was in error in receiving the 
depositions taken in the former proceedings under s. 33 of the 
Evidence Act as proof on the trial held by him, and he.either did 
not carefully read the section in conjunction with the pr0“ 
Tisosj or, if he did, he failed to understand its' meaning. The 
appellant was ho party to the former proceedings,, and he had no

0 7 6  t h e  IN M A N  LA.W SEPOSTS. [ 7 0 L . Y U L



VOL. V IIIJ ALLA H A B A D  SEEIES. 677
1880opportunity of cross-examining the witnesses, which circumstances 

removed the case from the operation of s. 83. But, as I have qoeen^
said, s. 512 o f the present Oriminal Procedure Codej taken in E m p e e s s

conjanction with s. 327 of the old law,, meets the difficulty, and Ishei Sinoh:. 
at least made the deposition of Musaminat Chittan evidence at 
the trial. I also think that, under the special circumstances, the 
deposition of Musammat Diirga, taken in 1874, was admissible, in 
advertence to the terms of s. 157 of the Evidence Act. I  agree 
with the Chief Justice that there was good evidence before the 
Judge to show, first, that Ishri Singh was one of the persons who 
took part in the violence that led to the death of Fakir Ohand, 
and secondly, that the appellant is that Ishri Singh. I  concur 
therefore in dismissing his appeal, as also in the ,mitigation of the 
sentence to one of transportation for life. I can only add that if  the 
statement o f the girl Durga in the Court below, in cross-examina­
tion, as to the action of the committing Magistrate, is correct, the 
conduct of that officer was not only most improper, but absolutely 
illegal, and a repetition, of it will involve very serious conse­
quences.

CPJMINAL KEVISIONAL.
Before M r . Justice SiratgM.

QUEEN-EMPKESS.t?, YUSUJ? KH AN .. ,

X F  o /1 8 ‘33 (A V  P. and Oudh MumcijJalities d et), ss. 69, 71—-Municipal 
7'itlea— Jiifrinyemeniof rules— Prosecutions— N .-W . F , Governmeni Notification, 
N o. 885, dated the 5rd Novemfier, 1S69— FJj  legality of.

Municipal Boards and Magistrates should see that before prosecutions are 
instituted under the Municipal rules, care is taken that the requirements o f s. 69 
oJ: A ot X V  o f 1883 ,(N .-W . P. and Oadh Municipalities A c t )  are satisfied.

A  District Mi>gistrate, who was alao .Chasrmaii o f  a Municipal Board, harifig 
iaforiuation that a ccrtain person bad evaded the payment o f  octroi duty, directed 
liis^rosecution for  breach o f  Muaieipal rules, The Magistrate in thas causing 
proceedings to be taken, acted wholly o f  Ms own motion and authority. T he accused 
.was tried and couvieted under Rule 6, Govex'ninent N.-W. p, Notification No. 8S5g 
d -̂ited the 3rd Novemberj 1869, retid with s. *15 o f  A ct X V  o f  1873 (N .-W . F. and 
Oadli Municipalities A c t ) /  This rule provided that any person Dvaaing or abetting 
the erasioa o f  the ootroi duties specified in a schedule, should be deemed to 
hare committed an infringemeiafc o f a bj’-e-law. It  purported to have been njade 
un.der s. 12 o f A c t  V I  o f 18SS (M unicipal Im protem ents Act, ■N.-W'. P:,), 
wMeh authorized, the ssaldug o f rules as to the persoas by ishomj M d  tlie matjû eir
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