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Criminal Procedure Code, that though the summoning of witnesses
by an accused through the medium of the Sessions Judge is not a
y 8 g
matter of “right,” yet that the Judge has an inherent power, if
he thinks proper to excrcise it, to’sanction the summoning of other
witnesses than those named in the list delivered fo the committing
Magistrate. It iz impossible for me to say, upon the affidavits
before me, that the Tiajal will nob be 2 material witness to the
i L - oL . b i N r Y 1 N
defendant’s ease, and though it may be distasteful and unploasant
to him to appear as a witness in a Criminal Court, it is his daty,
as one of Her Majesty’s subjects, living under the protection of tha

law, to obey that law, and attend before the Judge in obedienco

to the summouns, [ have no doubi the Judge will muke every

arrangement to make such attendanee as convenient and wunobjoc-

tionable as is possible and consistent with the interests of the accused,
Applicution vejecled,
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APPELLATE CRIMINAL.

Before Bir Juhn Edge, Kt., Clief Justice, and Mr, Justice 8traigii,
QUEER-EMPRESS v. TSHRT BINGII.

Eriménal Procedure Code, 5. 812 ‘et I of 1872 (Lvidence Act), ss, 33, 157 —
Witn:ss, threatening— Duty of Magistrate.

In 1874, five ont of six persons who were named as having committed o
murder were arrested and after inquiry before a Magistrate were tried before
the Court of Session and counvicted. At the time of the inguiry before the Magis-
frate, the sizfh accuned parson absconded, as was recorded by she Magistrate. In
their exomination before that offfver, the witnesses deposed to the absconder
having been one of the participators in the evime charged against the prisoners
then under trisl. In the Scssions Courl the Judge did not record that the sixth
aceused person had absconded, and the evidence was recorded n;:r,ainsh the prisoner;
then under trial only. In 1886 the absconder was apprehended and tried- befgré
the Court of Session upon the chargo of murder. At that time most of the
former witnesses were dead, and the Sessiops Judge, referring to 8. 83 of the
Evidence Act, admitted in evidence agniost the prisoner the depositions giren.in
1874 before both the Magistrate and the Sessions Court. He also admitied the
deposition of a surviving witness which had been given in 1874 before the Sessmns
Court. This witness now also gave evidence against the prisoner.

‘ Held that the depositions were not admissible in evidence under a. 33 of the

Bvidence Act, the prisoner not having been a party to' the former proceedings
and not having then had an opporfunity of cross-examining the witnesses.
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£eld, however, that, under the circumstarnces, the depositions given in 1874
before the committing dMagistrate, though not those given in the Court of Session,
were adwissible in evidence under s, 512 of the Criminal Procedure Code.

Per Serareur, J., that, under the speeial eireumstances, the deposition taken
in 1874 of the surviving wiiness was andmissible under s, 157 of ihe Evidence et
as corrchoration of her evidence given ab the trial of tlie prisonor.

In cross-examination before the Court of Session, a witness siated that, vhen
she was before the committing Magistrate, that officer, addressing her, suid : —
it Recollect, or T will send you inlo custudy.”

Held that if the Magistrate did so address the witness, he excecded his duiy.

Tris was an appeal from an order of Mr. J. C. Lenpolt, Ses-
sions Judge of the Bijnor-Budaun Division, dated the 18th Augnst,
1386, convicting the appellant of murder and sentencing him to
death.

The facts of the case appeared to be as follows 1—

On the 19th March, 1874, one Fakir Chand was murdered at
Gohta, in the Bndaun district, and six persons, named Pallad
Singh, Ishri Singh, Moti Singh, Umrao Singh, Fauji Singh, and
Mansukh, were accused of the offunce. Of these, all except Ishei
Singb, who had abseonded, were atrested and, after an inquiry
by the Magistrate of the Distriet, were committed for trial by the
Court of Session by which they were convieted. Among the wit-
nesses examined both before the committing Magistrate and the
Court of Session were Musammat Durga, Masammat Chittan,
Sbera, Imami, and Kanhai Lal, and before the committing Ma-
gistrate Dr. Ruttledge, Civil Surgeon. The deposition of the
last named was dated the 2od April, 1874, and he deposed to
having examined the dead body of Fakir Chand and to the in-
juries which be found thereon. 'The deposition of Musammat
Durga before the Court of Session was dated the 29th April, 1874,
The Uepositions of Musammat Chittan, Shera, Imami, and Kan-
hai Lial before the committing Magistrate, who examined each of
them on three different occasions, were dated in March, 1874, and
before the Court of Session the 29th April, 1874, Musammat
Durga and Musammat Chittan deposed to Isbri Singh having
taken part in the murder with Pahlad Singh, Moti Singh, Umrao
Bingh; Faunji Singh, and Mansukh. Bhera deposed to seeing
“Pahlad Singh, Moti Singh, Umrao Singh, Mansukh, and 2 man
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whose name he did not know, but whom he could identify, strik-
ing Fukir Chand. Imami deposed to have seen two men, whose
faces were covered with cloth, ronning away in an easterly direc-
tion from the place where Fakir Chand had fallen down, and a
little way behind them Umrao Singh also running in the same
direction, and to have also seen Moti Singh, Faaji, and Mansukh
running from the same place i a westerly direction,  Kanhai Lal,
son of Fukir Chand, deposed to have arrived on the spot while his
father was still alive, but insensible, and to have heard at that
time from Chittan and Shera that Pahlad Singh, Ishri Ringh, Moti
Bingh, Umrao Singh, Fauji S8ingh, and Mansukh were the mur-
derers. ’

In May, 1886, the appellant was produced before the Magis-
trate of the Distriet, and was subsequently committed for trinl by
the Court of Session for the marder of Fakir Chacd. He denied

that he was the Ishri Singh who had been accused of being
concérned in that offence. "

The Sessionis Judge, referring to s, 33 of the Ividence Aect (I
of 1872), admitted in evidence against the appellant the deposi-
tions mentioned above of Chittan, Shera, Imawi, and Kanhai Lal,
who were all dewd.  He also admitted in evidenece, with reference
to ihe same section, the deposition of Dr. Rutiledge mventicned
above. He also admitted in evidence the deposition of Musammat
Durga beiore the Court of Session in April, 1874, appurently in,
order to corrohorate her testiminy against the appellant in this
case. He convicted the appellaat and sentenced him to deatlhs

The appellant was not represented.

The Ofg. Publie Proseculor (Mr. A, Strachey), for the Crown.

Epcs, . J.—In this case I am of opinion that’on the evidence’
of Mu-ammat Durga and that contained in the depesition of Ma-
s: mmat Chittan taken before the Magistrate, there can be ne
doubt that one Isbri Singh took part in the murder of Fakir
Chand, deceased. I have also no. doubt on. the evidence that the
Ishri Singh who took part in the murder of Fakir Chmd ig the
prisoner who has now been convieted,

" Besides . Muvsammat Durga, Lal Singh, who says he knew
}nm for 20 years, Sita Ram, Ahir, who knew him for 12 or 13
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years, (anga Bralman, who says he taught him fencing—all
speak to his identity. This is enough to say in reference to the
appeal of the prisoner, which is dismissed and the conviction
affirmed. As regards the sentence, considering the time that has
elapsed, I think the ends of justice will be sufficiently met by
reducing the sentence to one of transportation for fife.

I have a few words to add regarding the proceedings and the
evidence admitted in the case. Itis said by Musamnat Durga
that the Magistrate, addressing her, said :—*Recollect, or else
I will send you iuto custody.” Her statement in this respect
may be true or false. If the Magistrate did speak to the Masam-
mat in this manner, he exceeded his duty. Itisthe daty of a
Magistrate to protect a witness from coercion of that kind.

With regard to the depositions of the witnesses who were
examined before the Magistrate in 1374, and who were proved
_to have died, I am clearly of opinion that these depositions were
nob admissible under s, 83 of the Evidence Act. In ovder to be
admissible under that section, the proceedings in which the same
evidence was given must have been hebtween the parties or their
representatives in interest, and the person against whom such
depositions could be heard must have had wn opportuhity of cross-
examining the witnesses. ‘

Now the accused was notpresent when the evidence was given,
nor was he a party to that proceeding. Does s, 512 of the Crimi-
nal Procedure Code make it admissible? The evidence of Mu-
sammat Chittan did come within the terms of the section, because
we find it recorded by the Magistrate that the accused Ishri Singh
was an abseonder, and the Mugistrate did record the depositions
of the witnesses, and he was a Magistrate who was competent to
try or commit for trial such absconder, if ho had been present,
for the offence complained of; and consequently, in my opinion,
the deposition of Musammat Chittan before the Magistrate came
‘within the terms of s, 512, and was admissible against the accused.
As to the evidence given at the time before the Judge, that evi-
dence was not taken ag evidence aguinst the absconder. It was
recorded against- the persons then being tried.  Excluding, thers.
fore, this in:ifdmi.ssi’ble, evidence, there is, as I have already point-
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ed out, ample evidence that tho prisoner was one of those who
took part in the murder of Fakir Chand in 1874.

Stratent, J.—I am anxions to state the facts in this case
which lead me to the sanfe conclnsion as the learned Chief Justice,

On the 19th March, 1874, one Fakir Chand was undoubtedly
murdered by some persons, and shortly after the murder, the parties
whoe were named as the perpetrators were six individuals, namely —
(1) Pahlad Singh, (2) Ishri Singh, (8) Moti Singh, (4) Umrao
Singh, (5) Fauji Singh, (6) Mansakh Chamar. Five of these persons,
namely, Nos. (1), ,), {4, (5), and (6), were at once arrested, and
taken before the BMagistrate who beld the inguiry, and on the 2nd
April, 1874, these were all committed for trial to the Sessions Court.
Nos, (1), {8), (4), and (6), were subsequently convicted and hanged,
while Ifauji escaped with a sentence of transportation for life. At the
time of the inquiry before the Magistrate, the person named as
Ishri Singliabsconded, as was then proved, and through the proceed-
ings in that officer’s Court, he was distinctly mentioned as one of
the participators in the crime charged against the others, and the
staterments of the witnesses to that effect were, as the depositions
show, fully recordad. I therefore do not think it will be placing a
strained interpretation on the lunguage of s, 512 of the present
Criminal Procedure Code, read in conjanction with 8. 827 of the
old Act, to hold that, gud Ishri Singh, those depositions were re-
corded for the purposes and within the meaning of that provision”
of the law, and were admissible at the trial out of which the appeal
before us arises. I quite agree with tho learned Chief Justice,
however, in the limitation he would impose, by which he would
exclnde the evidence given in the sessions trial of 1874, as under
the circumstances being inadmissible in the presexnt case, though”
I am by no means prepared to suy that such a limitation would
invariably apply. It is clear that the Judge, from whose decision
the appeal before us is preferred, was in error in receiving the
depositions taken in the former proccedings under &, 33 ot bhe
Evidence Act as proof on the trial held by him, and he either did
not carefully read the section in conjunction with the pro-
visos, or, if he did, he failed to understand its meaning. The

~appellant was 1o party to the former proceedings, and he had no
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opportunity of cross-examining the witnesses, which circumstances
removed the case from the operation of s. 83. But, as I have
said, s, 512 of the present Criminal Procedure Code, taken in
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conjunction with s. 327 of the old law, meets the difficulty, and Isant SIvar.

at least mado the deposition of Musammat Chittan evidence at
the trial. T also think that, under the special cirenmstances, the
deposition of Musammat Durga, taken in 1874, was admissible, in
advertence to the terms of s. 157 of the Bvidence Act. I agree
with the Chief Justice that there was good evidence before the
Judge to show, first, that Ishri Singh was one of the persons who
took part in the violence that led to the death of Fakir Chand,
and secondly, that the appellant is that Ishri Singh. I concur
therefore in dismissing his appeal, as also in the mitigation of the
sentence to one of transportation for life, I can only add that if the
statement of the girl Durga in the Court below, in cross-examina-
tion, as to the action of the committing Magistrate, is correct, the
ccondact of that officer was not only most improper, but absolutely
illegal, and a repetition of it will involve very serious conse-
quences,

CRIMINAL REVISIONAL.

Before M. Justice Straight.
QUEEN-EMFPRESS v, YUSUF KIHAN,

Act XV 0f 1383 (N.- W. P. and Oudh Municipalivies Aet), ss, 69, 71—¥ﬂ1unicipat
rules—Iufringement of rules— Prosceutions—N.« W. P. Government Not{ﬁcgtiog
No, 885, dated the 3rd November, 1860—Rule VI, legality of,

Municipal Boards and Magistrates should see that before prosecutions are
instituted under the Municipal rules, care is taken that the requirements of s, 69
of Act XV of 1883 (N.-W. P, and Oundh Municipalities Act) are satisfied.

~ & District Megistrate, who was alsop Chairman of & Municipal Board, having
information that & certain person had evaded the payment of oetroi duty, directed
his’pros&ntiou for breach of Municipal rules, The Magistrate in thus causing
proceedings t6 be taken, acted wholly of his own motion aud authority, The adcused
was tried and convicted under Rule 6, Government N.-W. P, Notification No. 865,
dated the 3rd November, 1889, rend with s, 45 of Act XV of 1873 (N.-W. P. ang
Oudh Muonicipalities Act).” This rile provided that any person evading or abetting
the evasion of the octroi duties specified in & nchedule, should be deemed to
have committed -an infringement of a bye-law. It purported tohavs been made
under s 12 of Act VI of 1863 (Municipal Improvements Act, N.-W, P,

which authorized the mafdng of ¢ rules as to the persons by whom, and the manney
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