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conld be shown to me that the action of the Sessions Judge had 
caused a failure of justice and had prejudiced the accused in theii* 
defence, 1 should without hesitation set aside so much of the pro
c e e d in g s  as rehited to the charge under s. 323. That a party 
might in some cases be so prejudiced is quite clear ; hut in this 
particaUr cfise the Sessions Judge was addressed by the gentleraati 
who apt)eared for the prisoners, and he heard all the objections 
r a is e d , and i f  the pleader had so desired, ho might liave called 
fresh witnesses as to this charge. Thisi being so, I do not think 
that the objections now urged are of sufficient weight, and I con
sider that the provisions o f s. 537 of the Code meet the case. As 
to the merits, I am of opinion that there is ample evidence to sup
port the findings, and i  do not see how the Judge could have come 
to any other conclusion than that the men were guilty. The 
appeals are dismissed.

Appeals dismissed^

1886 
September 20.

CRIMINAL REYISIOKAL.
Before Sir John Edge, K t ,  Chief Justice, and M r. Justice Straight.

In tu b  M attice op  the P^jtitxon of R A J A H  op K A N T IT .

Witness for defence— [^(fusul hy tUayislraie to S h m m o n  loi tries s under Criminal Pro
cedure Code, s, 216— Witiiesi summoned by Sessions Court— Power o f  Sessions 
Judge lo summon ivitness— Criminal Procedure Code, ss. 291, 5 i0 ,

Upon the com initlal o f certain persou*! fo r  trial before the Setssions Conrfi 
for  offieoees under the Penal C»de, each of the prisoners, under s. 211 of the Cri
minal Procedure Code, gave in a written list o f the persons whom lie wished to be 
summiiued to give evidence at the trial. Ou c.ioh of these lists, the name of 
a particular person was entered, who objected under s. 216 to being summoned, 
on the ground that the sammons was deisireil for vexatious purposes only, and 
that there were no reasonable grounds Jor believing that any evidence he eoiilil 
give would he material. Upou this ob jection, the com m itting Magistrate passed 
an order req.uiring the prisoners to satisfy him that there were reasoiiablepgroundB 
for believing that the objector’s evidence was material, and, having heard arguments 
on both sides, passed an order refusing to issue the summons. The only ground 
stated by the Magistrate for this order was that he thought the reasons assigned 
for the application to have the objectot summoned were insufilcieot. Suhseqamt 
to the order, and before the trial iu the Sesglons Court had bcgiln, the Sessions 
Judg?, upon an application filed on behalf o f the prisoners, passed an order direct
ing- that the objector should be summoned to give evidence. The order assigned' 
no reasons* and was passed,in the, absence o f  the ob jector or o f any person repre* 
senticg hifflis p d  without notice to show cause being issued to him. ob jector
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applied to the High Court for revision o f  the order on the ground, that the S<s- 
sions Jadge had no jaiiadi<iUon to B^ake it.

Held that when a Magistrate refuses, under g. 21S o f the Crimiaal Proeedure 
Code, to summon a witness included in the list o f tlie accused, he must fecnrd his 
reasons for such refusal, and such reasons mast #?vvir tliat the evidence o f  saeh 
witness is not cnaterial ; that the ground stated by the Magistrate, oir,, that the 
reasons assig^ied for the application to have the objector sumniousd were iusufHcient, 
d id  not show that the evidence was not materia! ; that the Sessiouvs Judge li.ui 
jurisdiction to malce the order complained of ; and that, even i£ he had not, i£ 
wouUl not under the circurastances be desin.ihle to interfere with his order iu 
revision.

Ter S tk a tq h t , J ., ih-it b. 5-10 is not the only provision o f ihe Oriaainal Pro
cedure Code vs-hich confers on a Ses^ioua Judge po'.Tera of the kind exercised by 
him in this case. Uiidc-r a. 291, thou^^h the sii^nmoning o f  Vv’ itnesses b j  an accused 
through the medium of the Sessions Judge is not a matter of right, yet the Jmigs 
lias an inherent power, ii; he thinks proper to eserc'sa it, to sanction the suiiuBQa* 
Ing of other witnes.?es thau those named in the list delivered to the coinmittiiig 
Hugistrate.

T h is was an npplicatiou for revision o f an order passed b j  
*M r. W. Mar'iin, Sessions Judge of Mirzapiirj ou the lltli Septem
ber, 1886. directing tlie Deputy Magistrate to samnion tlie appli- 
eantj tlie Rty'aii of Kautifc, as a witness in a case committed for trial 
before the Sessions Judge.

The applicant stated iu his application as fallows : —
“ 1. That on tlie 24tli Angnsfcj ISSG, certain persons, Lallu 

Singh, Slieo Singh, and otherSj were committed by the Deputy 
•Magistrate of Mirzapur for trial by, the Court of Session upon 
charges under ss. 147j 436̂  and ®f the Penal Code.

“ 2. That under s. 211 of the Criminal Procedure Code, the
said Lallu Singh and Sheo Siugli each gave in  a wrxtteu list ol 
the persons whom they wished to be summoned to give evidence 
tit the trial, and* that on each o f  the Said lists the iiame o f  jo u r ,  
petitiw iel'w as entered. , . ' ,

“ 3̂  That on the 24th Aiigiistj 1886, a petition was filed in 
ilie Qouri of the Deputy Magistrate on behalf of your petitioner̂  
imder s, 216 of the Criminal Procedure Code, objecting to the 
summoniug of your petitioner on the ground that his name had 
been entered in th.e said lists for vexatious purposes only, and that 
there were no reasonable grounds for believing that any evidence 
lie «5opld give would be roateriah
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‘ ‘ 4. That on the same date the Deputy Magistrate passed an 
rTHB̂MAT- order, requiriug the said Lallu Singh aud Slieu tSingli to satisfy
tsuopthb him that there were reasonable grotmds for beliaviog that your
PlSTlTlOH O f , . , . T 1 -.e- 1
THio Rajah pstitioner s evidence wasnmaterial, and on the 25th August, hav

ing heard argurnenta ou both sides, passed an order refasing to 
summon your petitioner.

“ 5. That on the 2nd September, an application was filed on 
behalf of the said Lallu Singh and Sheo ISiugh in the Court of the 
Sessions Judge of Mirzapur, praying that your petitioner might bo 
 ̂summoned to give evidenoe for the defence/ and statiug genei'ally 

that his evidence was ‘ important/ but setting fortli no grDuuds 
for the belief that it was naaterial.

“ 6. That on the llLh September the Sessions Judge passed 
an order, directing that a copy of the application should ‘ be sent 
to. the Criminal Court in order to summon Eajuh Bhupendra Baha
dur Singh as a witness,’ and in pursuance of this order a summims 
has been served upon your petitioner by the Deputy Magistrate.

7. That the above-mentioned order of the Sessions Jnd^e 
assigns no reason for reversing the decision o f the Deputy Magis- 
tratejand was passed in. t!ie absence of your petitionerj and of any 
person representing him, and w îthout any notice hying is.suod to 
him, or other opportunity aftbrded to him of showing cause against 
the passing of such order.

“ 8. That the trial in the Court of Session bas not yet begun/ 
and the 21st September, is fixed for its commencement.

“  l). That under the circumstances above set forth, your peti
tioner humbly submits that the Sessions Judge had no jurisdiction 
to malce the above-mentioned order of the lU h  September, 1886.

“ 10. That for the reasons contained in the affidavits hereto' r. '
annexed, your petitioner believes that the inclusion of his nafne 
among the witnesses desired to be summoned is purely vexatious, 
and that no evidence which he could give would be material'to 
the case.

“  II,. Your petitioner therefore prays that this Hon’ ble Court 
may he pleased to set aside the Sessions Judge’s order: of the llth, 
September, 1880, and to exempt hira from appeaxixjg; under the 
Mffimons issa«d in pursuance : thei’^̂^
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Mr. A. Slrachei/, for the petitioner.

Edge, 0. J .— I am of opinion that this application imisk be dis
missed. I am not satisfied that the Sessions Judge did not act 
t̂ ’ithiii Ins powers in passing the order he'did. Under s. 216 of the 
Criminal Procednre Code, a Magistrate is not entitled to require 
an accused to satisfy him, the Magistratej that there are reagon- 
ahlo grounrls for believing that the evidence of a v/itness-, whom 
the accused desires to be summoned and be included in the list, is 
materialj unless the Magistrates think that such witness “ is iaclnd- 
ed in the list for the purpose of vexation or delaVj or of defeatino- 
the ends of justice.”  When a Magistrate does refuse under this 
section to summon a witness included in the list of the accused, bo 
Buist record his reasons for such refusal, and such reasons must 
show that the evidence o f such- witness is not material. The 
only ground stated by t l i e  llacvist.rate for refusing to summon the 
witness appearsj from the uncertified copy of the Magistrate’s order 
before raej to be that he thought the reasons assigned for the appli
cation to have the Rajah summoned as one of the defendant’s wit
nesses were insufficient. This does not show that the Rajah’s evi
dence was not material. E m i i f  I thought the Session's Judge 
ha-1 not jurisdiction to make the order complained of, which I do 
not, I should not interfere in this case. I  think it desirable that 
it should be generally understood that these objections to appearing 
to o-ive evidence in a Criminal Court cannot be entertained. It is 
the duty— and it should be a cheerful duty— of every one to attend 
a Court of Justice when summoned to give evidence as a witness, 
particularly on behalf of an accused.

Straight, J.r—I am of the same opinion. It appears that &a' 
^Sessions Judge^ having to try certain persons committed by the 
Magistrate, and having been satisfied that the Rajah of Kantit was 
a^material witness for the defence, ordered the Magistrate to' sum
mon hull as a witness, and a summons was issued to that distin
guished personage. I  think the order o f the Judgs was right. The 
suggestion o f the learned counsel for the applicant, that s. 540 
alone confers powers on a Sessions Judge, appears to me an incor
rect contention, and I am not prepared to adopt it ;  for to lay 
any such rale might lead to great inconvenience and posijMeinjas- 

acc’Hsê  persons. It is clear to my mind,,under &. 291 o f  t f e ,
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Criminal Procedure Code, that though the pumraoniug of wifeneases 
by an accused through the mediani of the- Sessions Judge is not a 
m a tte r  of “ right/’ yet that the Judge has an inherent power, if 
he thinisS propf̂ r to exerciae it, to'sancfcion the sumraoning of other 
witnesses than thoae named in the lirsfc delivered to the eommittinr/ 
Magistrate. It is impossible for me to say, upon the afiidaTits 
before me, that the R;tjah will not; be a material witness to the 
defendant’s Ciise^ and though ii: rnaj be distasteful and unpleasant 
to him to appear as a witness in a Criminal Court, it is his datjj 
as one of Her Majesty’s gubjects, living under the protection of the 
laWj to obey that law, and attend before the Judge in obedience 
to the summons, I have no doubt the Judge will make every, 
arrangement to make such attendance as convenient and unobjee" 
tionable as is possible and consistent with the interests of the aecuseil
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Jiefore Sir John Edge, K t., Chief Justice^ and M r . Justice. Straights 

QUEBN-EM PKESS v. ISHRI SINGH.

Griminal Procedure Code, s. S12— '"ct 1 o/1872 {Evidence A ct), ss, S3, 157— 
Witniss, ihreaiening— Duf^ o f  Magistrate.

In 1S7-1, fiv-e out of aix persous Y;ho were named as liaving committed a „ 
miu'der were arrested and after iut|uiry before a M agistrate w ere tried boforo 
the Court o f Session and convicted. A t tiic time o f tlie inquiry before the Magis
trate, the sixth accuaod person absconded, aa \vaa recorded by the Mngistrate. In 
their examination before that ofilcer, the witnesses deposed to the absconder 
liaviag been one o f the prirticipators lu the crim e charged agsiiist the prisoners 
then under liial. In the Sessions Court tlie Judge did not record  that the sixth 
accused person had abseondedj and the eyideaco wag recorded against the prisonera 
then under trial only. In 18S6 the absconder ’svas apprehended, and tried^ before 
the Court of Session upon the chargo of murder. At that tim e most of the 
former-witnessea were dead, and the Sessions Judge, referring to b. 33 of the 
Evidence Act, admitted in evidence against the prisoner the depositions giyenJn 
ISM  before both the Magistrate and the Sessions Court. He also admitted the 
deposition of a surviving witness ■which had been given in 1874 before tlie Sessions 
Court. This witness now also gave evidence against the prisoner. .'

that the depositions were not admissible in etidenee under a. 33 o f the 
Bviilence Act, the prisoner not having been a party to the form er proceediaga 
aixd not having then had aa opportunity o f  cross-examiniDg: the witae0s.es.


