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conld be shown to me that the action of the Sessions Judge had
caused a failure of justice and had prejudiced the aconsed in their
defence, 1 should without hesitatioa set aside so much of the pro-
ceedings as related to the charge under s. 323. Thata party
might in some cases be so prejudiced is quite clear ; but in this
particular case the Sessions Judge was addressed by the gentleman
who appeared for the prisoners, and he heard all the objections
raised, and if the pleader had so desived, he might have called
fresh witnesses as to this charce. Thig being sv, I do not think
that the objections now urged arve of sufficient weight, and I con-
sider that the provisions of s, 537 of the Code meet the case. Ag
to the merits, I am of epinion that there is ample evidence to sup-
port the‘ﬁndiugs, and L do not see how the Judge could have come
to any other conelusion than that the men were guilty, The

appeals are dismissed. )
' Appeals dismissed.

CRIMINAL REVISIONAL.

Bejore Sir John Edge, Kt., Mhief Justice, and Mr. Justice Straight.
In rrn MaTrer or TaE PETITION OF 1w RAJAH or KANTIT.

Witness for defence— Lofusal by Magisiraie to summon  witness under Criminal Pro-
cedure Code, s, 216— Witnese summoned by Sesvions Court—Power of Sessions
Judge to swmmon witness— Criminal Procedure Code, 5s. 291, 540,

Upon the commitial of certain persons for trial before the Sessions Court,
for offences under the Penal Cnde, each of the prisoners, under s. "11 of the Cn.
minal Progedure Code, gave in a written list of the persons whom he wished to be
summoned to give evidence at the trial. Ou cach of these lists, the name of
a particular person was entered, who objected under 8. 216 to being summoned,
on the ground that the summons was denired for vexatious purpoeses only, and
that there were no reasonable grounds for believing that any evidence he could
give would be material, Upon this objection, the eommitting Magistrate passéd
an order requiring the prisoners to satisfy him that thore wers reasonable.grounds
for believing that the objector’s evidence was material, and, baving heard !irgum’énts
on both sides, passed an order refusing to issue the summons. Theé ounly ground
stated by the Magistrate for this order wag that he thought the reasons assigned
for the application to have the objector summoned were insufficient, Suhseqmnt
to the order, and befove the trial in the BSeselons Court had beguun, the Sessions
Judge, upon an application filed on behalf of the prisoners, paseed an order direct-
ing that the objector should be summoned to give evidence. The order asmgned

. mo reasons, and was passed in the absence.of the objestor or of any person repre-

senting him, and without notice to show cause heing issued to him, The ob jector-
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applied to the High Court for revision of the order an the ground that the Ses-

stons Judge had no jurisdietion to make

Held that when a Magistrate refuses, under 3. 216 of the Criminal Procedure
Code, to summon s witress included in the list of the sceused, he must record his
roagons for such refusal, and such ressons mutatDw that the evidence of such
witness is not material ; that the ground stated by the Magisérate, viz,, that the

it.

reasons assigned for the application to have the objector summonad were insaflicient,
did not show that the evidence was not material ; that the Sessions Judge had

jurisdiction to make the order complained of ; and thal, even if he had net, it

would not under the ecircumstances be desirulie to interfeve with his ordev in

revision.

Por STRATEHT, 4., ikat B, 540 is not the only

provisian of the Criminal Pro-

cedure Code which confers on o Sessious Judge powers of the kind excreised by
frim ia this case. Uoder 8. 281, though the summoning of witnesses by an acensed

throogh the medium of the Sessions Jndge is not a

watter of right, yat the Judga

has an inherent power, if he thinks proper to exerce’se it, to sanction the simmons
ing of other witnesses than those named in the list delivered to the commiiting

. Magistrate.

Tars was an application for revision of an order passed by
~Mr. W. Martin, Sessions Judge of Mirzapur, ou the 11th Septem-
ber, 1886, directing the Deputy Magistrate to summon the appli-

cant, the Rajuly of Kantit, as a witness in a case committed for trial

hefore the Sessions Judge.

The applicant staled in his application as fullows ;=

“}1, That on the 24th August, 1836, certain persons, Lalla
Bingh, Bheo Singh, and others, were committed by the Deputy
Jagistrate of Mirzapur for trial by the Court of Session upon
charges under ss. 147, 436, and ;5;‘_3 of the Penal Code.

‘2. That under s. 211 of the Criminal Procedure Code, the
said Lalln Singh and Sheo Singh each gave in a written list of
the persons whom they wished to be summoned to give evidence
ut the trial, and® that on each of the said lists the name of‘ your

pefitionel was entored.

«3, That on the 24th August, 1886, a petition was ﬁled in
the Gourt of the Deputy Magistrate on behalf of your petitioger,
under s, 216 of the Criminal Procedure Code, objecting to the
sammoning of your petitioner on the ground that his name had
been entered in the said lists for vexatiouns purposes only, and that
there wore no reasonable grounds for helieving that any evidence
he conld give wounld be material. ’
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“4, That on the same date the Deputy Magistrate passed an
order, requiring the said Lalla Singh aud Shes Singh to satisfy
him that there were reasonable groamds for bell%vrncv that your
patitioner’s evidence wasematerial, and on the 25th Augunst, hav

ing heurd arguments ou both sides, passed an order refusing to
suminon your Petltlunel.,

“5. That on the 2nd Beptember, an application was filed on
behalf of the said Lallu Siugh and Sheo Bingh in the Court of the
Sessions Judge of Mirzapur, praying that your petitioner might bo
¢ summoned to give evidence for the defsnce,” and statiug generally
that his evidence was ‘ important,” but setting forth no grouuds
for the belief that it was material.

“@. That on the 11th September the Sessions Judge passed
an order, directing that a copy of the applization should ¢ be sent
to the Criminul Court in order to summon Rajah Bhupendra Baha-
dur Singh as a witness,” and in pursuance of this order a summuns
has been served upon your petitioner by the Deputy Magistrate,

%7, That the above-mentioned order of the Sessions Judge
assigns no reason for reversing the decision of tha Deputy Magis-
trate, and was passed in the absence of your petitioner, and of any
person representing him, and without any notice being issnsd to
him, or other opportunity atforded to him of showing cause against
the passing of such order, '

“8. That the trial in the Court of Session has not yet hegun,”
and the 21st September, 1886, is fixed for its commencement,
“9." That under the ciroumstances above set forth, your peti-

tioner humbly submits that the Sessions Judge had no jurisdiction
to make the above-mentioned order of the 11th September, 1886.

“10. That for the reasons containe: in the affidavits hereto.
annexed, your petitioner believes that the inclusion of his nafne
among the witnesses desired to be summoned is purely vexatious,
and that no evidence which he could give would be matenal to

‘the case.

“11: Your petitionsr therefore prays that this Hon'ble Court
may be pleased to set aside the Sessions Judge’s order of the 11th -
September 1886, and to exempt hire from appearum under the
gummons issued in pursuance thereof.” '
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Mr, 4, Strachey, for the petitioner.
Ece, C. J.—~Iam of opinion that this application must be dis-

missed. I am not satisfied that the Sessions Judge did not act
within his powers in passing the order he-did. Unders. 216 of the

Criminal Procedure Code, a Magistrate is not eniitled to require

an accused fo satisfy him, the Magistrate, that there are reasone
able grounils for believing that the evidence of a witness, whom
the accused desires to be summoned and be included in the list, is
materiul, unless the Magistrates think that such witness “is jncled-
ed in the list for the purpose of vexation or delay, or of defeating
the ends of justice” When a Magistrate does refuse wunder this
section to summon a witaess included in the list of the accused, he
mmnst record his reasons for such refusal, and such reasons must
show that the evidence of such witness is not material. The
only ground stated by the Iagistrate for refusing to summon the
witness appears, from the uncertified copy of the Magistrate’s order
before me, to be that he thought the reasons assigned for the appli=
cation to have the Rajah summoned as one of the defendant’s wit-
-nesses were insufficient. This does not show that the Rajal's evi-
dence was not material. Eren if I thought the Sessious Judge
hal not jurisdiction to make the order complained of, which I do
vot, I should not interfere in this ease. I think it desirable that
it should be generally understood that these objections to appearing
to give evidence in a Criminal Court cannot be entertained. It is
the duty—and it should be a cheerful duty—of every one to attend
a Court of Justice whon summoned to give evidencs as a witness,
particularly on behalf of an accused.

StrateaT, J.—I am of the same opinion. Tt appears that the -

,Bessions Judge, having to try certain persons committed by the
Magistrate, and having been satisfied that the Rajah of Kantit was
a*maferial witness for the defence, ordered the Magistrate to sum-
mon him as a witness, and a summons was issacd to that distin-
guished personage. I think the order of the Judge was right. The’
suggestion of the learned counsel for the applicant, t}nt'. 8. 540
alone confers powers on a Sessions Judge, appears to me an incor-

rect contention, and I am not prépm‘ed to adopt it ; for to lay dewn

any such role might lead to great inconvenience and possible injus~

tice tq accused persons. It is clear to my miﬁd‘,’under & 201 of the
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Criminal Procedure Code, that though the summoning of witnesses
by an accused through the medium of the Sessions Judge is not a
y 8 g
matter of “right,” yet that the Judge has an inherent power, if
he thinks proper to excrcise it, to’sanction the summoning of other
witnesses than those named in the list delivered fo the committing
Magistrate. It iz impossible for me to say, upon the affidavits
before me, that the Tiajal will nob be 2 material witness to the
i L - oL . b i N r Y 1 N
defendant’s ease, and though it may be distasteful and unploasant
to him to appear as a witness in a Criminal Court, it is his daty,
as one of Her Majesty’s subjects, living under the protection of tha

law, to obey that law, and attend before the Judge in obedienco

to the summouns, [ have no doubi the Judge will muke every

arrangement to make such attendanee as convenient and wunobjoc-

tionable as is possible and consistent with the interests of the accused,
Applicution vejecled,

bt e

APPELLATE CRIMINAL.

Before Bir Juhn Edge, Kt., Clief Justice, and Mr, Justice 8traigii,
QUEER-EMPRESS v. TSHRT BINGII.

Eriménal Procedure Code, 5. 812 ‘et I of 1872 (Lvidence Act), ss, 33, 157 —
Witn:ss, threatening— Duty of Magistrate.

In 1874, five ont of six persons who were named as having committed o
murder were arrested and after inquiry before a Magistrate were tried before
the Court of Session and counvicted. At the time of the inguiry before the Magis-
frate, the sizfh accuned parson absconded, as was recorded by she Magistrate. In
their exomination before that offfver, the witnesses deposed to the absconder
having been one of the participators in the evime charged against the prisoners
then under trisl. In the Scssions Courl the Judge did not record that the sixth
aceused person had absconded, and the evidence was recorded n;:r,ainsh the prisoner;
then under trial only. In 1886 the absconder was apprehended and tried- befgré
the Court of Session upon the chargo of murder. At that time most of the
former witnesses were dead, and the Sessiops Judge, referring to 8. 83 of the
Evidence Act, admitted in evidence agniost the prisoner the depositions giren.in
1874 before both the Magistrate and the Sessions Court. He also admitied the
deposition of a surviving witness which had been given in 1874 before the Sessmns
Court. This witness now also gave evidence against the prisoner.

‘ Held that the depositions were not admissible in evidence under a. 33 of the

Bvidence Act, the prisoner not having been a party to' the former proceedings
and not having then had an opporfunity of cross-examining the witnesses.



