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shown to have been, and would not have had the opportunity of
perpetrating the offsnces, Under these circumstances the sentences
passed by the lower Court in respect of the second and third
charges must be iucreased as follows :—Six months’ rigorous
imprisonment and a fine of Rs. 500 in respect of the second charze
and convietion ; in default of payment of the fine, six months’
rigorous imprisonment in addition. In respect of the third eharge,
six mouths’ rigorous imprisonment to commence at the expiry of
the sentence in respect of the second charge. This will make
altogether twelve months’ rigorous imprisonment and Rs. 500
fine, and in default of payment of thﬂ fino, six months’ rigoruus
imprisonment in addition.

DBefore Sir John Lidge, Kt., Chicf Justice.
QUEEN-EMPRESS v. KIIARGA AND OTHIEE.

Sessions Court— Addition of charge triablebyany Magistrate— Power of Sessions

Judge lo add charge aad try itm=Criminal Procedure Code, ss. 8, 226, 235, 237, 537,

Subject to the other provisions of the Criminal Procedure Cude, 5. 2§ gives
power to the High Courb and the Couct of Session to try any offence under the

Penal Code ; and the provision it containg as to the olther Courts does not cut down

or limit the jurisdiction of the Tligh Court or the Court of Session,

Three persons were jointly commitied for trial before the Courd of Session
two of them being charged with culpable homicide not amounting to murder of J,
pud the third with abetment of that offeuce, At the triul, the Sessions Judge added
acharge ngainst all the aceused of causing hurt to C, and convicted them upen boti
the original charges and the added charge, The asswuli upon Ctook place either
at the same time as or immediately after the attack which resulted in the death
of J,

Held that the case did not come within the terms of 8. 226 of the Criminal
Frocedure Code, andl the adding of'the charge was aufrregularity whieh wus not
covered by ss. 236 and 237, those sections having no application to such a state of
thitigs s but {hat jnasmuch as the Sessions Jndge was addressed by the pleader
who appeared for the accused, and heard.all the ohjections raised, and witnesses
mlghr. have been called for the defence npon the added charge, the previsions of
5. £37 were upphcuble to the case.

Held algo that the Sessiond Judge hud power ander 8. 28 of the Code, to try
the charge, as:.ummg»that lxe had power to add ib

 THESE wero appeals fromajudg gment of Mr. A, Cadell, Sessions
J udgenof Aligarh, dated the 23rd June, 1886, convicting the appel-
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lants, Kharga and Kuar Sen, of culpable homicide not amouating
to murder and of ¢causing hurt, and Nanhua of abetment of the for-
mer offence and of eausing hurt.

Kharga, Kuar Scn, and Nanhna were jointly committed for
trial bafore the Sessions Judge—Kharga and Kuar Sen charged
with culpable homioide not amounting to murder of one Jaisukh,
and Nanhua with the abetment of that offence. At the trial the
Sessions Judge added a charge against all the appellants of causing
hurt to one Chiddu, and he convicted them of the charges on which
they wore committed and on the charge which he added.

The main facts of the case, as found by the Sessions Judge,
were as follows:—The deceased Jaisakh and tbe three appellants
were near relatives, living in houses opening into a common court-
yard, The deceased Jaisukh, his brother Chiddu, his cousin Nan- .
hua, and some other Kachis, had gono to a wedding feast at a place
about two miles from their heme. On the way back there was
some jesting about Nanhua having over-eaten himself and having
been sick. When dJaisukh and his brother got home, the for-
mer told his own wife and Navhoa’s wife the jest against
Nanhua. On Nanhua’s coming home his wife repeated. the jest,
and gave Jaisukh as her authority. Jaisukh came in about ihe
time, and the dispate between the two resulted in Jaisukh being
knocked down by a blow, which killed himn. It appeared that
Nanhna laid hold of Jaisukbh’s hands, and upon some abuse by
Nanhua, Nanhua's brother Kharga hit Jaisukh over the head with
the side-piece of a charpai, and Kuar Sen struck him also on the
head with the end-piece of a charpai. Upon this Chiddu came
down from the roof and was struck on the head by Kharga, and .
thrown down by Nanhua and Kuar Sen. Jaisukh' died from thé
effect of the blows.

It was contended on behalf of the appellants that the Sessions
Judge had no power to add the charge of eausing hurt to Chidda,

or try them on that charge, and the convictions on that charge
were therefors illegal.

Btbu Baroda Prasad (Fhose, for the appellants,
" The Government Pleader (Munshi Ram Prasad), for the Qrown,



VOL. VIII] ALLAHABAD SERIES.

Epas, C. J.—The appellants here have been convieted under

gs. 804 and 235 of the Indian Penal Code, and they have also
been convicted of an offence under 8. 323 of the same Code. They
were committed to the Sessions Court<~Kharga and Kuar Sen
under 8. 304 and Nanhua under ss. ?(%, but at the trial the Judge
added the charge uuder s. 323, in respect of an assault upon a
man called Chiddu. This assault took place at the same time as,
or at any rate immediately after, the attack which resulted in the
death of Jaisukh. It was objected, both here and in the Sessions
Court, that the Sessions Judge had no power to add the charge
under s. 323 ; avd it is further argued that even if he had such
power, he had no power to try such a charge. The first objection
is met by the Government Pleader by referring tos. 226, Criminal
Procedure Code, under which section he argues the Sessions
Judge would be empowered to add such a charge. I very much
doubt whether, under the circumstances, the Judge had power to
add. this charge under 8. 323. In this case the prisoners were not
committed “ without a charge,’” for they were sent up on a charge
on which they have been actually convicted. Nor can it be said
that the charge was an “imperfect’” charge, for it disclosed a
separate offence. Nor yet is it an ‘“erroneous’” charge, for the
evidence shows that the offence, as charged, was established, I
therefore consider that this case does not come within the terms of

8. 226 of the Criminal Procedure, Code, and I counsider that the
adding of this charge was an jrregularity in the proceedings. I

do not think that it is covered by ss. 236 and 237 of the same
Code. Those sections apply to a different state of things entirely.
As to the second point taken in argument, I am of opinion that
the Sessions Judge had power, under s. 28" of the Criminal Pro-
cedure Code, to'try the charge, supposing he had power to add it,
This s8ction is a general section, which, subject to the other provi-
sions of the Code, gives power to the High Court and the Court
of Session to try any offence under the Indian Penal Code ; and
it also enacts that any offence under the Indian Penal Code may
be tried by any other Court by which such offence is shown in
the eighth column of the second schedule to be triable.” The pro-
vision as to the other Courts does not cut down or limit the juris-

diction of the High Court or the Court of Session. Now,ifit
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conld be shown to me that the action of the Sessions Judge had
caused a failure of justice and had prejudiced the aconsed in their
defence, 1 should without hesitatioa set aside so much of the pro-
ceedings as related to the charge under s. 323. Thata party
might in some cases be so prejudiced is quite clear ; but in this
particular case the Sessions Judge was addressed by the gentleman
who appeared for the prisoners, and he heard all the objections
raised, and if the pleader had so desived, he might have called
fresh witnesses as to this charce. Thig being sv, I do not think
that the objections now urged arve of sufficient weight, and I con-
sider that the provisions of s, 537 of the Code meet the case. Ag
to the merits, I am of epinion that there is ample evidence to sup-
port the‘ﬁndiugs, and L do not see how the Judge could have come
to any other conelusion than that the men were guilty, The

appeals are dismissed. )
' Appeals dismissed.

CRIMINAL REVISIONAL.

Bejore Sir John Edge, Kt., Mhief Justice, and Mr. Justice Straight.
In rrn MaTrer or TaE PETITION OF 1w RAJAH or KANTIT.

Witness for defence— Lofusal by Magisiraie to summon  witness under Criminal Pro-
cedure Code, s, 216— Witnese summoned by Sesvions Court—Power of Sessions
Judge to swmmon witness— Criminal Procedure Code, 5s. 291, 540,

Upon the commitial of certain persons for trial before the Sessions Court,
for offences under the Penal Cnde, each of the prisoners, under s. "11 of the Cn.
minal Progedure Code, gave in a written list of the persons whom he wished to be
summoned to give evidence at the trial. Ou cach of these lists, the name of
a particular person was entered, who objected under 8. 216 to being summoned,
on the ground that the summons was denired for vexatious purpoeses only, and
that there were no reasonable grounds for believing that any evidence he could
give would be material, Upon this objection, the eommitting Magistrate passéd
an order requiring the prisoners to satisfy him that thore wers reasonable.grounds
for believing that the objector’s evidence was material, and, baving heard !irgum’énts
on both sides, passed an order refusing to issue the summons. Theé ounly ground
stated by the Magistrate for this order wag that he thought the reasons assigned
for the application to have the objector summoned were insufficient, Suhseqmnt
to the order, and befove the trial in the BSeselons Court had beguun, the Sessions
Judge, upon an application filed on behalf of the prisoners, paseed an order direct-
ing that the objector should be summoned to give evidence. The order asmgned

. mo reasons, and was passed in the absence.of the objestor or of any person repre-

senting him, and without notice to show cause heing issued to him, The ob jector-



