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APPELLATE CRIMINAL.

Before &fr. Justice Straight, Cffy. Chicf Justiee,
QUEEN-EMPRESS ». ISMAIL KHAN sxD GTHERS.
- - A - -
Act XLV of 1860 (Penal Code), ss. 459, 460.

Qs 459 and 460 of the Penal Code provide for a compound cffenece, the governing
incident of whieh is that either a “lurking house-trespass’ or * houss~breaking”
must have been completed, in ovder to make a person who acecompanies that oifence
either by causing grievous bart or attempt to cuuse death or grievous hurt res-
ponsible vnder those sections, The sections must be construed strictly and they
are not applicable where the principal act done by the accused person amounts to
no more than a mere attempt to commit lurking hiouse-trespass or house-break-
ing.

Tais was an appeal from a jodgment and order of My T. R.

Wyer, Sessions Judge of Mecrut, dated the 8th June, 1886, con-
victing the appellant Ismail Khan under ss. 454 and 511 of the
Penal Code, and the other two appellants under ss. 460 and 511
of the same enactment.

The facts of this case are stated in the judgment of the Court.
The appellants were not represented.
The Government Pleader (Ram Prasad), for the Crown.

Strareat, Offg. C. J—In this case the evidence against the
appellants was, that on the early morning of the 13th April last,
they were disturbed by a chaukidar while engaged in making
a hole in the wall of the house of the complaivant, Immediately
upon being so disturbed they attempted to make their escape, the
appellant Ismail Khaun firing offa pistol, in what manner and diree-
tion it does mot appear from the evidence, and the other two
appellants attempting to prevent their apprebension by using their
lathis, It is not suggested that these latter two appellants inflie-

‘fed any serious hurt upon the police officers, and I do not think
that aay grave importance attaches to that part of the case. - The
learned Sessions Judge has convicted the appellant Ismail Khan of
attempting to commit the offence provided for in s, 459, Indian
Penal Code, and he has convieted the other two appellants of an
attempt to commit the offence provided for in s. 460 of the same
Act, Iam very clearly of opinion that neither of these convie-
tions can stand. S5, 459 and 460 provide for a componnd offence,
the governing incident of which is that either ¢ a Jurking house
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trespass™ or ‘‘house-breaking” must have bron completed, in
order to make a person who acs mpanies that offence either by
causing grievous hurt or aticropt fo enuse death or grievous hurt
responsible under those gections.  In other words, the cansing of
the grievous Lurt, or the attempt to cause death or grievous huit,
must be done in the course of the commission of the offence of
larking house-trespass or house-breaking, and at the time when
such lurking house-trespass or house-breaking is being commitied,
The provisions of these sections being of a highly penal nature,
and inflicting very sevore punizhment upon convietion, it is
necessary that they should be constrned strietly ; and in my opinion
it was not contemplated that where the principal act done by the
aceused person amounts to no more than a mere abtempt to com-
mit the offences of lurking honsc-trospass or house-breaking, the
section should be applicable. The convictions as recorded by the,
Judge ure quashed, and I direct that thoy bo recorded under
89, 452 and 511 of the Indian Ponal Code, that is, for attempted
house-breaking by night., The sentence passed on the prisoner
Ismail Khan will be altered to transportation for the term of seven
years. Inayatand Gullarh will be rigorously imprisoned for the
tarm of five years. Such sentences to commence from the date of
their couviction in tho Sessions Court,

APPELLATE CIVIL.

Before BMr. Justice Oldfield and Mr. Justice Tyreell,
PARAM SUKH ang orugns (Deorer-norpers) v, RAM DAYAL (JUDGMDM:
DEDTOER),#
Frivy Council decrec— F accution for costs— Rate of exchange ~Civil Procedure Uatfc,
8. 610—Meaning of * for the dime being,”

Under the last parngraph of 8. 610 of the Civil Proceduro Code, $ho anmuut |
payable must be cstimated at the rate of excbange *“for the time being fixed by
the Seeretary of State for Indis in Conneil,” and the words  for the time being®
mean the year in which the amount is realized or paid or execution talken out,
and not the year in whiel the decres was passed.

The decree-holders under a decree passed by Her Mﬂjcsty in Couneil hawln:g
taken out execution for a sum of £119-11, under s, 610 of the Civil Procedure

' Pirst Appeal No..13% of 1886, from an order of Lo Banwari Lal, Bubor-

: dmate Judge of Aligaxh, dnbed the 61‘,11 Apnl 1886, -



