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APPELLATE CRIMINAL.
Before M r . Justice tStraight, Ojjg. Chief Justice.

Q U EEN -EM PRESS v. I S M ilL  K E A N ^ n d  o th ek s .

A ct X L V  o fim Q  {Penal Code),ss. 459. -i6G.

S p. 459 and 460 o f llie Penal Code provide for a corapoTmcl offence, the g orern isg  
Incident o f which is that either a ‘ lu r k in g  liouse-trespass”  oi' house-hreaking”  
must have been completed, in order to make a person who accorupanieg that oiiencc 
either by causing grievous hurt orattem .pt to cause death ur griev-oua hurt res
ponsible i:nder those sections. The sections must be construed strictly and they 
are not applicable where the principal act done by the accused person amonnts to 
no more than a mere attempt to commit lurking house-trespaas or house-break
ing.

T h is was an appeal frQra a judgment and order of Mr. T. R. 
Wyei-j Sessions Judge of Meerut, dated the 8tli June, 1886, con 
v ic t in g  the appellant Ismail Khan under ss. 4 5 and 511 o f  the 
Penal Code, and the other two appelhmts under ss. 460 and 511 
o f the same enactment.

The facts of this case are stated in the judgment of the Court.
The appellants were not represented.
The Government Pleader {Ram Prasad), for the Crown.
S te a tq h t, OfFg. G. J.̂ — In this case the evidence against the 

appellants was, that on the early morning of the 13th April last, 
they were disturbed by a chaukidar while engaged in making 
a hole in the wall of the house of the eomplaiaant, Immediately 
iipon being so disturbed they attempted to make their escape, the 
appellant Ismail Khan firing off a pistol, in what manner and direc
tion it does not appear from the evidence, and the other two 
appellants attempting toprerenfc their apprehension by using their 
lathis. It is not suggested t.lint these latter two appellants inflic
ted any serious ’hurt upon the police officers, and I do not think 
that aSy grave importance attaches to that part o f the case. The 
learned Sessions Judge has convicted the appellant Ismail Khan of 
attempting to commit the offence provided for in s. 459, Indian 
Penal Code, and lie has convicted, the other two appellants o f an 
attempt to commit the offence provided for in s. 460 of the same 
Act, I  am very clearly o f opinion that neither of theses convic« 
tions can sta,nd. Ss. 459 aiad 460 provide for a, cbmponnd oftencej 
the goYormiig iacideat o f which xs that either a lurking hous©
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trespass” or house-breaking” must have bcon compleiedj in 
order to mrike a person who jicoompauies that offence oithor by 
caiisinw grievous hurt or atteroj,)t to cause death or grievous iiuri 
responsible under those ŝections. la other words, tbo causing of 
the grievous hurt, or the attompt to cause death or grievous hui’t, 
must bo done in the course of the commission of the offence of 
lurking houso-trespass or house-breakiug, and at the time -\vheu 
such lurking hou3e“tre>;pass or house-breaking is being committed. 
The provisious of these sections being of a highly penal nature, 
and inflicting very severe punishment upon conviction, it is 
necessary that they should be construed strictly ; and in my opinion 
it was not contemplated that v̂ 'here the principal act done by the 
accused person araonnts to no more than a more attempt to com
mit the ofFencos of larking houso-trespass or house breaking, the 
section should be applicable. The convictions as recorded by the. 
Judge are quashedj and I direct that they bo recorded under 
83. 452 and 511 of the Indian Penal Code, that is, for attempte4 
house-breaking by night. The sentence passed'on the prisoner 
Ismail Khan vvdll be altered to transportation for the term of seven 
3’ears. Inayat and Gullarh will bo rigorously imprisoned for the 
term of five years. Such sentences to commence from the date of 
their conviction in the Sessions Court,

August 12. A P P E L L A T E  C I V I L .

Bc/ort M r. Justice Old(id<L and M r . Justice Tt^rpeli,

.P A R A M  S U K H  a k j) o t h b iw  ( D e o k e k - i io l d e k s )  r ,  I L i M  D A Y A L  (JuD GM EK i'-,

dmbtor),*
Triiiij Council deRree— Emecitiwn fo r  costs— Rate o f  exchange-,Civil pTOceduTa

5. GIO—'Meaning ( f  for theiime being,' ■

Under the last paragTaph o i s. 610 o f  the Civil Proeeduro Code, thd aarauut 
payable must l3,e estimated at tliQ rate o f  esebange “  fo r  the time being fixed b j 
the Secretary of State for  India in Conncil,”  and the wcivds “  fo r  tlic. time lieing'^ 
meaa the year in which the amount is realised or paid o r  cseoution  takeu out, 
and not the year in which, the decree was passeiL

The decree-holders iinder a decree paased hy H er M ajesty iu Council having 
taken out execution for  a gum o f under p. 610 o f  the C ivil Froeedtire

. • I ’irst.Appeal No. 182 oi 18S6, from an ord r̂ oi Laift Banwari Lalj,Subor
dinate JudgQ of 41igarl3,dated th« 6tjh April, 1880.


