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Before Mr. Justice Oldficld and Mr. Justice Tyrrell.
BASDEQ (Durivpast) . GOPAL (PLaintire) ¥

Limitation—Suit to obtain a declaration thet an alleged adopti m 3¢ imvalid or never
took place—& it for posséssion of immaoveable properéy—det XV of 1877
(L mitation Aet), s:h il, Nos 118, 141.

Art. 118 of the Limitation Act applias only to suits where the relief claimed
is purely for a declaration that an alleged adoplion is jnvalid or never in faet
took place. Such a suit is distinet from a suit for possession of property, and the
latter kind of suit caunot be held to be barred as a suit brought under art, 118
merely by reason of its raising a question of the validity of an adoptiom, but is
separately provided for Ly art, 14l. It is discretionary in a Court to grant -
yelief by a declaration of a right, fmd consequently the fact that a persen has
not sued for a declaration should not be a bar o a euit for possession of Iroperty
on any ground of limitation prescribed for the former.

In a suit by a person who had objccted to an attachment of immoveable
property in execution of & decree, and whose objection had been disallowed, tolset °
aside the order dizallowing the objection, for removal of the attachment, and for
possession of the property, the defendants, at whose instance the 'v.tmchment had.:
been made, set up 2 title based on the adoption of the judgment-debtorby the

widow of the person whom the plaintiff claimed to succeed by right of inheri-
tance.

Held that the limitation applicable to the suit was art. 141 and not art 118
of the Limitation Act (XV of 1877), the suit being not to obtain any declaration
that the alleged adoption was invalid, but for recovery of possession of immove-
abhle property, for which there was a special limitation.

Tae facts of this case are stated in the judgment of the Court.
Babu Jogindro Nath Chaudliri, for the appellant.

Babu Ratan Chand, for the respondent.
Orpriewp and Tyrrern, JJ.—The plaintiff clainis cerlain im-

moveable property by right of suceession to one Bhagirath, on the;
death of thelatter’s widow, Musammat Rajo. The defendant Basdeo

_ attached the property as belonging to his judgment-debtor, Chatzr-

bhuj, defendant, and the plaintiff’s objection was disallowed by the
Court executing the decree, under s. 281 of the Civil Procédure
Code. The plaintiff has brought his suit to seb aside the order,
remove the attachment, and obtain possession. The defendant set

‘ -up a title based on the adoption of Chatarbhq; by Musammat Raje.

* First Appeal No. 184 .of 1886, frem an order of Lala Banwari Lal, Sub.
ordmate J ud;:,o of Alxgarh dn ted tlxe 31st May, 1886. e ’



VOL. VIL] ALLAHABAD SERIES,

The question before us iz whether the suit is barred by iimita-
tion. ‘

The suit has been brought within ene year of the order of the
Court under . 281 of the Civil Procedurs t‘ode, end is not harred
with reference to art. 11 of the Limitation Act, but the Cowrt of
first instance held that it was barred by art, 113, treating it as a
suit to obtain a. declaration that an alleged adoption is invalid oz
never took place. The lower appellate Court, on the other hand,
Leld that it was a suit for possession of immoveable preperty, gov-
erped by art, 141, and was within time.

We are of opinion that the Subordieate Judge is right. The
suit is not to obtain any declaration that the alleged adoption se
up is invalid, but it is for recovery of possession of humoveable
property, for which there is a special limitation. Art. 118 only
applies to suits where the relief scught is of a purely declaratory
nagure ; it is diseretionary in a Court to grant this sort of relief,
and the suit for a declaration is distinct from a suit for possession,
of property, and it i3 instituted on a stamp of much smaller
value, and the suit for possession of property cannot be held to be
barred ag a suit brought under art. 118, merely by reason of its
raising a question of the validity of an adoption.

The Privy Council decision in Jagadamba Chowdhrani v. Dak-
hina Mohun (1) has no application. That decisiondealt with the limi-
tation in art. 129 of the old Act IX of 1871, which referred to suits to
aside an adoption, and their Lordships held that the terms “ to seb
aside an adoption ”” referred to and included suits which bring the
validity of an adoption into question, and applied indiseriminately
to suits to have an adoption declared invalid and for possession of
Jand, when the validity of an alleged adoption is brought into
quesfion? _

But that decision had peculiay reference to the terms in whigh
art, 199 was framed. The present law of limitation has made an
alteration; It contains no such articie as 129. On the other hand,
we have arts. 118 and 118, the former for suits to obtain a decla-

‘ration that an alleged adoption is invalid or never took place, and -

the latter to obtain a declaration that an. adoption is mlid;

(1) Decided Otli April, 1886,
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and the pericd of limitation in reduced to siz years, and the time
from which it will run is altered, and tho Act provides separately
for suits for possession of property by art, 141,

There is oo ambiguity about art. 118 as thero was about art,
129 of the old law, and it can ke held only to vefer to suits purely
for a declaration that an alleged adoption is invalid or never, in
fact, tool place ; and wheve the suit is forposs ession of property, to
whieh snsther Hmitation law is applioable; it will be governed by
it, althongh the quostion of walidity of adoptwn may arise. As
aiready observed, 16 is digeretionary in a Court to grant relief by
declaration of a right, and consoquently the fact that a person has
not snsd for a declaration should not be n bar fo a suit for posses-

sion of property on any ground of limitation prescibed for the
former.

1t is observable that, in the case we have referred to, their
Lordships of the Privy Council remarked upon the difference be-
tween the language of arh, 129 of Aet LX of 1871, which they
designate as being of a loose kind, and the precise ferms of arls,
118 and 112 of Act XV of 1877, thh we huve described above.
We dismiss the appeal with costs.
. Appeal dismissed.

[ —— .

Bejore Ay, Justice Oldfield and Afr. Justice Tyrvell.
GOyt CLIA\ND anp arorirEe (Derexvants) v, SUJSAN KU AR Avp ormage
(Priwreirss )%
Hindu LaweoSadha==Durtition betiwcen widoie and mother, botk. elainiing Iife
interest— Alienution by mother— Rover auonww-])emu/atordl decree.

Upon the death of o Hindu, a disputs es to his separate estate ook place
between his mother and his widow, which wans reforved to arbitration, and ap
sward was made dividing tho property between the disputants. It dd not appéar
that either of them claimed the property absolutely, buk they disputed ps to who
ghould have a lifesinterest in it, and this was the subject of the mhxtratxou and
of the award. Subsequently the mother exeented a deed of gift of part of the
property which' came to her in favour of her nephews. The daughter avd the
danghter’s sons of the deceased, ns reversioners, sued the doneed to seb aside the |
gift, asserting that the donor had no power to make it, having under the Hmdu
law a life-interest only i in the mor)erw. The parties were Sadhs.

* Seeond Appeal No. 1847 of 188
Jodge of K I‘aruuubnd dated the.
Shl Rai Chedi Lal,

85, from adcmee of €. J. Dnmeu s, District
19th Beptember, 1885, mmﬁxmmg a decree of Man-
ubordxmte Judge of Enrukhxbad duted the 17th June, 1886



