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8. 253 provides that whenever a person has, before the passing 1886
of a decree in an originalsuit, become liable as surety for the per- i1.npeo Das
formance of the same, or of any part {hereof, the decree may be /%
executed against him to the extent ta which he has rendered him- Kuan.

self liable, in the same manuer as a decree may be executed against
a defendant. Dut this seclion contemplates that there shall be a
suit pending at the time security is given for its performance, and
would not seem to apply to a case like this, where no suit ean bo
said to have been pending, as thelitigationin the Courtof firstinstance
and Court of appeal had ended, and no second appeal had been
instituted in the High Court when security was given,

1 do not therefore think that s, 253 will apply so as to allow the
decrec of the High Court to be executed against the surety.

I would decree the appeal, and set aside the order of the Court
below with costs, and restore the order of the Court of first instance.

Manyoop, J.—I agree.
Appeal allowed.

Before 3r. Justice Oldfleld and Mr. Justice Tyrrefl.

1886
ACHOBANDIL KUARI (Drrexnant) ». MAHABIR PRASAD  Auyust &
{Praixrres).*

Vendor and purchaser— Non-payment of consideration money—Burden th : pi‘oqf-'
- In 2 suit for possession of land alleged to have been purchased under a
registered deed of sale, the defendant-vendor adnitted the execution and regis-
tration of the deed, but denied receipt of considcration. The deed was dated in
January, 1876, and the suit was institoted in 1884, It was found that the vendor
had been in possession during the whule of thet period, The plaintiff preduced
no evidence in proof of the payment of consideration.

Held that altliough under ordinary cirenmstances the party to a deed duly
execufed and registered who alleges non-payment of consideration ‘is bound to
prove his allegation, the fach that the plaintifl and his predecessor had silently
submitted to the withholding of possession for upwards of eight years, combined
with the continuous possession of the vendor, favoured the allegation of the latter
that possession had been withheld beeause of the non-paywent of consideration,
and rnised'such a counter-presumption as to make it incumbens on the plaintif®

. to give evidence that consideration had in fact passed. . -

© * Second Appeal No. 1500 of 1885, from & decrce of R J Leeds, Msq,
. Digtrict Judge of Gorakhpur; dated the 3rd August, 1385, modifying » decree of
Rai Raghu Nath Sahai, Subordinate Judge of Gorakbpur, dated the 20th December,

- 1884, ~ ‘ : ) )
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MHeld, therefore, that in the absence of such cvidence, and of evidence to
explaiu the fact of the plaintill being out of possession, the suif failed.

TuE facts of this casc aro stated in the order of remand,
Babu Baroda Prasad; for the appellant.
Mr. J. Simeon, for the respondent.

TYRRELL, J.—The plaintiff brought this suit as heir to hLis
brother, who, in January, 1876, is said to have purchased from
the appellant and her mother and other persons a two annas and
eight pics sharein mauza Nagpur. The plaintiff alleges that his
brother got possession after the purchase, and held possession
until his death, and after his-death, he held possession until (Asarh
1284) 1881, when ko was forcibly ejected by the vendors, of whom
appellant is one. He therefore sued for reinstatement and for
mesne profits. The appellant defended the suit, admitting that
the deed of January, 1876, had been executed and registered by
the vendors, bat alleging that the transaction stopped there, ne
consideration having been received, and no possession transferred,
the plaintiff’s allegation as to his possession being untrue. The
first Court gave the pluintiff-respoudent a decree, and the defen-
dants appealed to the District Jadge, who found that the appel-
Iant’s allegation was true ‘us to possession never having heen

given to the plaintiff-respondent or to his brother, the original

vendee. On the plea as to consideration, the Judge found that
execution of the sale-deed being admitted by the defendants, who
also had acknowledged receipt of consideration before the Regis-
trar, the burden of proving non-payment of consideration rested
on them, and that they had failed to prove its non-paymeunt. The
Judge thereupon decreed the suit against the appellant in favour
of the plaintiff, exempting Musammat Chundar Bali on thie ground
of minority. ' »

1t is doubtless true that the party to a deed duly executed and
registered, who alleges non-paymont of consideration, is ordinarily
bound to prove his allegation ; but we think the Judge has’ over-
looked the peculiac circumstances of this case. He had found
that possession had naver been transferred, and that the plamhff
and his predecessor had silently ‘submitted. to. the w1hhholdxnn' of
possession for upwaxds of sight years.
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This state of things, combined with the continunous possession
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of the vendors, favoured their allegation that possession bad been msm

withheld because of the non-payment of consideration, and raised
such a counter-presumption as to make itrincumbent on the plain-
tiff-vendee to give evidence that consideration had in fact passed.
In order that an inquiry may be made on this point, we must
remand this case for trial of the following issue :—
Did the brother of the respondent pay the consideration of the
sale-contract to the appellant and the other vendors under the deed

of January, 1876; and if he did, how does it come to pass that he has
been kept out of possession till the present time ?

On retarn of the finding, ten days will be allowed for objections.
QupriELD, J.—I concur.

The lower appellate Court found on this issue against the res-

pondent, as he produced no evidence to prove payment of the pure

chase-money. On the return of its finding the High Courtdelivered
the following judgments:—

OLprieLD, J.—We must decree this appeal. It was for the
plaintiff-respondent, under tve circumstances of this case, to prove
that consideration-money passed on the sale-deed of January, 1876,
and to account for being out of possession of the property since the
alloged purchase. No evidence was adduced by him on this point
in the first Court, nor in the lower appellate Court, although we

remanded the case for that purpose. The Judge says thst the-
respondent had ampleopportunity afforded him of adducing evidence,

but no evidence of any kind was adduced by him, and as he has not
established that any consideration was paid, the suit fails.

The decisions of both the lower Courts must be set aside and the'

plmntlff’s suit dismissed with costs in all the Courts.

TyRRELL, J.—I am quite of the same opinion. We rema_nded‘;

the case in the intérest of the respondent, to enable him to adduce,
proof of payment of consideration and explain the fact of being out
of possession. In the absence of any evidence, the Judge was ob—,
‘liged to find the issue against him, and under these mrcumstances we
“have no alternative than to hold that his suit fails.

Appeal dllmoed
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