
sion. I cannot for a moment hold that, under the circumstances 
discloscd, he was deprived o f self-control by grave und sudden Qpekm-
provocation, for (to quote a passoge cited from Onely's. Case, 2.
Lord Enymond, 1485, iu “  Russell on CrAiies and JlisdemeaHOUi s,”  Loohas
Vol. I, 4th ed. p. 725j “ in cases o f this kind tho im m ediate object o f 
the inquiry is, whether the suspension of reason arising from sudden 
passion continued from the time of the provocation received to the 
very instant o f the mortal stroke g iven  ; for if, from any circiun- 
stance whatever, it appears that the party reflected, deliberated, or 
cooled any time before the fatal stroke g iven  ; or if, in lega l pre
sumption, there was time or opportunity for cooling, the killing w ill 
omount to murder, as being attributable to m alice  and reveng(>, 
rather than to human fra ilty .”  JSucli being the view  I take of the 
case here, the conviction o f the accused must bo altered to one of 
murder under s. 302 o f the Penal Code, and in accordance vvitk 
s. 439 o f the Criminal Procedure Code, the sentence will also b? 
altered to that provided for the offence, nam ely , transportation f>r 
life. I think, however, that, having regard to the facts, and making 
Allowance for the peculiarities o f native character in reference to the 
misconduct o f women o f their families, especially among the less 
advanced and more ignorant residents o f the rural districts, I may 
properly recommend the Government to commute the sentence to 
fourteen years’ transportation.

M aH m ood, J., concurred.
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HefoTe Mr. Justice OhUJielJ and Mr, Justice itahmc/od. 

l l A R D E O  H A S  ( A p p u l l a n t )  c .  Z A M A N  K H A N  ( R e s p o n d e n I ) . *

“incution of decree—Security far r^stilulion of property taken in execution— Rever
sal of decree—Execution against snrety— Civil Proeedare Code, ss. 253) Hi5, 546.

S. 253 of tUo Civil Procedure Code contemplates a suit pending at the time 
Security is given for performance of the decree, and does n«t apply to a case where 
tlie litigation iu the Courts o£ first instance and of first appeal has ended, aud no 
second appeal has been instituted in the High Court when security is given.

* Second Appeal No. 58 of 1886, from an order of W. II. Hudson, Esq., District 
Judge of Farukhabad, dated the 15th April. 1886, reversing an order of Kai Chedi 
ticjl, Sulwrdiaate Judge of JTarakhabad, dated the 0th Jauuary, 1SS6.



holdei o f a decree afBrmed on appeal by tliQ District Coarb took out esecti- 
ilo& to recover costs awarded. Costs were deposited by the iudgmeut-debtOT 

H ah eeo D as decree-bolder, and a surety gave a  bond by whicli lie undertook to
refund tbeam ount to the judgm eiit-debtor in Ihe event o f tiie latter succeeding 

Kuiisr. ia appeal to the High Court, and" of tbe decree-liolder failing to repay him. Tiie 
judgment-debtor s u b s e q u e n t ly  filed an appeal to the High Court tmd was successfirl, 
and he then applied in the execution department to recover the amount from the 
surety.

Held that the Court executing the High Court’s decree had no juriadiction to 
esecute it against tho surety.

The facts o f this case aro stated in the judgment of the Court.
Muiishi K a s h i P r a s a d , for the appellaat.

Shah A sad Ali, for the respondent.

Oldfield, J .— One D'warka Prasad ohtained a decree again&t 
the respondent Muhammad Saliib Zanian Khan, and it was affirm:- 
ed in appeal by the District Court on the 10th .December, 1881.' 
■After this he took out execution to recover costs awarderl. The re&- 
pondent applied to stay execution on the ground that he proposeu 
to file an appeal to the High Court.

Execution was not, however, stayed and the costs were deposit
ed by the respondent and paid to Dwarka Prasad, and the appellant 
gaT6 a bond, by which he undertook to refsnd the amount to tho 
respondent, in the event of the latter succeeding in his appeal to the 
High Court imd of Dwarka Prasad failing to repay to him tbs 
amount. The respondent subsequently filed an appeal to the High 
Court and was successful ; and he then applied in the execution 
department to recover the sum from the appellant, and his applica
tion . was disallowed by the Court of first instance, bat has beeB 
allowed in appeal by the J udge. The appellant appeals to this Court 
on the ground that the Court executing the decree had no jnrisdic- 

. tion in the matter. I think the plea is valid. Bs. 545 an^ 546, 
and 253, Civil Procedare Code, have been referred to as enabling 
the Court to deal with the respondents application, but they do ii<yt 
appear to be applicable. S. 54fi, Civil Procedure Code, contem
plates proceedings to stay execution o f  decree on security being
given by the applicant,, and s. 546 is a provision for staying exe
cution when au appeal is pendiug, but the security given in the 

■ case before us was not made under ciroamstances to whieb in-oW
■ V sioGs o f 'that aeetioh .a
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S. 253 provides that whenever a person Las, before the passing 
o f a decree in an original suit, become liable as surety for the per
formance o f the same, or of any ])art tliereof, the decree raaj be 
executed against him to the extent to which he has rendered him
self liable, in the same manner as a deoroe may be eseeuted against 
a defendant. But this section contemplates that there shall be a 
suit pending at the time security is given for its performance, and 
would not seem to apply to a case like tliis, wliere no suit can h a  

said to have been pending, as tbelitigationin the Conrlof first instance 
and Court of appeal had ended, and no second appeal had been 
instituted in the High Court when security was given.

I do not therefore think that s. 253 will apply so as to allow the 
decree of the High Court to he executed against the surety.

I would decree the appeal, and set aside the order of the Court 
below with costs, and restore the order of the Court o f first instance.

M ahm ood , J .— I agree.
'_____ _ A p p e a l (xlloioecL

B e fo r e  M r . Justice Oldfield and M r. J u s tk e  T yrrell.

A C H O B A N D IL  KTJAHI (D e fe n d a n t )  v . M A H A B IR  P R A S A D
(PlAIKTIFP),*

Vtndor and purchaser— I^on-payineni o f  consideration money— Burdeii o f proof.

In a suit for  possession o f land alleged , to have been purchasGtl under a 
registered deed o f sale, the defendaiit-veudor admitted tlis eseculiun and regis- 
tnd iou  o f the deed, but denied receipt o f consideration. The deed was dated in 
January, 1S76, and tho suit was ini^tifcuted in 188i. It was found tha,t the vendor 
had been in possession during the vvhulo o f  tlmt period. The plaintiff produced 
n o  evidence in iiroof o f  the payment of consideration.

JHeld that although under ordinary circumstances the party to a deed duly 
esecutjed and registered who allegt-g uuu-payment o f  cousidemtion is bound to 
ptuve his allegation, the fact tlvat the plainilffi and his predecessor had silently 
submitted to the withholding o f possession for upwards o f eight years, combine.! 
•with the continuous possession o f the vendor, favoured the allegation o f the lattet 
■Shat possession had been withheld because of the non-payment o f  consideration, 
and raised such a counter-presum ption as to make it iucum beai on the plaiBtilf

■ to  give ssridence that consideration had in fact passed, , ,

641
1SS6

Second A ppeal No. 1509 o f 1385, fn im  a decree o f  R  J Leeds, Esq., 
Dislricfc Judge o f  G o ra k h p u r , dated the 3rd August, 1885, m odifying a decree o£ 
lljii Rrtghu ISSiitli Sahai^ Subordiaate Judge o f Goralihpur^ dated the 30th December, 
UU, r'

H a r b e q  D a s
V .

Zamas
K u a k .
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