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to tho provocation given. The law does not sanction or approve 
a man taking into Lis owu hands the duty o f punishing his wife 
in the mode adopted by the prisoner, and it would bo most dan­
gerous to society if ther Courts of this country were to adopt the 
doctrino that he might. “  No man under the protection o f the law 
is to be the avongor of his own wrongs. I f  they are of the nature 
for which the laws of society will give him an adequate remedy, 
thither ho ought to resort ” — Russell ou Crimes and Misdemean­
ours,”  Yol. I, 4th ed. p. 725. The conduct o f tho deceased woman in 
meeting her pfiram our w as no doubt most improper ; but the meet­
ing took place in a public place and under circumstances that, while 
they might arouse the appellant’s anger, they cannot be regarded 
o f such a character that they can properly be held to have deprived 
him of his self-control to the extent and degree required by the 
law, before the nature of his crime can be reduced from murder, 
to culpable homicide.

I  approve of the order of my broiher Brodhurat that thfs 
appeal should be diwsmissed, and I also agree in tho recorameuda- 
tioQ that he proposes. While it is essential that in cases of this 
kind the true legal nature of the act, o f which the person has been 
guilty, should be recorded against him, the question of punishment 
may, I think, with propriety, be brought to the notice of His 
Honor the Lieutenant-Governor, in whoso hands resides the 
exercise of the prerogative of mercy. I agree with my brothejr 
Brodhurst that there are circumstances in this case which show 
it to be of a somewhat exceptional character, and I therefore con­
cur in his recommendation.

Appeal dismissed,

APPELLATE CiYlL.

Before. Mr. Justice, Straight, Off'g, Chief Justice, and M r . Justice Mahmood. 

B AHORI L 'AL (A p p elh .ah t) u. G A U lil S A H A I (R esp on d en t).*

Oivil Procedure Code, ss, 2 i i  (c ), 278-283 -Question f o r  Court cxecutijig 
decj'ee— Separate suit—*‘ Eepresentativ6" of judgmcnt-dchtor.

Tlie decree-holder under a decrce fo r  enforcem ent o f lien against the sfamin- 
flari rights and iutereats of K , applied for  execution by attacliment and ssale o f

3?irBt ApiieaV No, 112 of 1886, from an order of Mirza Atld Ali lihan  ̂
Subordinate Judge of SMb3ali;&neui:, dated tUe 7th Decem ber, 1885. -
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certain eharcs, one o f  which was recorded in the kfiewat in the name o f K , and two 
others in the name o f  B, his brother’s widow. The shares having been attached, 
the judgm ent-debtor died, and J , his brother, and L , his son, were substituted as his 
representatives. In execution o f  the decree, only the share w hich had stood re­
corded in the name o f  the deceased judgment-debtor, and which was in possessiion 
o f  J  and L  as his representatircs, was sold ; and the decree-hnlder then applied for  
K ale  o f the other shares which had been attiiched. T o  this B  objected under s. 281 
o f  the Civil Procedure Code, claiming to bo the owner o f  the shares in question. 
B efore the hearing o f  her objections she died, and L  applied to have his name 
brought upon the record  in her place fo r  the purpose o f supporting the ob jec ­
tions. An order having been passed disallowing the objections ■which h&d been 
filed by B, 1/ appealed to the liii^li Court. A  preliminary objection was fcnken 
on behalf o f the decrec-holder to the hearing o f  the appeal, on the ground 
that as the first C ourt’s order related to IJs ojaim, as the heir o f £ ,  to have the 
shares entered in her name released from  attachinent, it must be regarded as 
passed under s. 281 o f  the Civil Procedure Code, and as conclusive, subject to L*s 
bringing a suit to establish his right. On the.oiher side, it was contended that, L  
being the representative o f the deceased juiigm enl-debtor K ,  the first C onrt’a order 
tnust be regarded as passed under s. 2-14 o f the Code, and the appeal would there­
fo re  lie.

Held that the preliminary ob jection  must prevail, and the first C ourt’s order 
must be regarded as passed uuder s. 281 and noi; under s. 244 o f the Code, inas­
much as L's claim vrhich was rejected by it was nothing more than to com e in as 
B's representative fo r  the purpose o f supporting her ob jections; and it was iQ 
right o f a third person, whose interest he asserted to have passed to him, that he 
prayed atimission to the proceedings, and this character was wholly d istinct from  
that he filled as the legal repTCSentative o f  his deceased fa ther. Because L  
happened, for the purpose of the esecution-proceedings, to be his fa th er ’s legal 
representative, and to  be liable to  satisfy the decree to the extent o f any assets 
wliich might have come to his hands, it did not follow  that any rights claimed by  
him through a third person must be dealt with, and couid only be dealt with, be­
tween him and the decree-holder in the t-secntion-proceedings.

Wahed All v. Jitmaee (1 ), Ram Ohulam r. Hazaru K var  (2 ), Sitci Jlam v. 
Bliagnsan Das l3), Shankar Dial v. A m w  Eaidar (4 ), Nath M ai Das r . Tajavimul
JJiisain (5 ). and Kanai LaiK lm ii v. Saslii BJntson Biswas (6 ), referred to.

1%
T he facts o f  this case are stated in the judgment o f  Straight, 

0 % .  C. 0.
Munsbi Ilanuman Prasad and Pandit Mand Lai, for the appel^ 

lant,
Mv. Carapiet, for the respondent,

StraighTj Offg. 0 . J .—Ill order to make the questions that have 
been raised in this appeal intelh’gible^ it is necessary to state the

CD 11 B L. li., 149. (4 ) I. h. n.f 2 All. 752.
(2) I. L. 11, 7 A l l .  547. (5) I. L. B, 7 All. 86.
(3> 1, L. JR., 7  A ll. 7as; (G) I. L. E  , 6 Oalc. 777.
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1886 following facts, and the accom panying table may facilitate tlio

" 7™*" cloinf; so
Ba h o b s  L a l

8j. Jawahir, Knslii Ram.
Gaorx
Saiu

K a lia n  Singh, married ( n  Bhagiratlvi,
tn firried  M usuiniiK it J j in k i.  ( 2 )  B ijc ii Ivuur.

Bahori Lai (appellant).

On the 2nd January, 1875, Kalian Singh executed a bond 
In fa v ou r  of Gauri Sahai, respondent, hypotbecatinnj his zamin- 
dari rights and interests in mauza Deva Kanchan. He was at that 
time recorded in the khmat as proprietor of a 5 bis was share in that 
mauza, and Musammais Bhagirathi and Bjjai Knar, the widows of 
his deceaped uncle, Kashi Rain, were respectively described therein 
as owners each of a 5 biswas share. On the 28th September, 1883, 
Gauri Sahai obtained a decree for enforcement of lien against the'' 
entire zamindari rights of Kalian Singh in manza Deva, hypothecat­
ed in the bond of the 2nd January, 1875, but his claim against the 
person and other property of the obligor was dismissed. Owing to 
some antecedent litigation that had taken place between Bijai Knar 
on the one side, and Kalian Singh and Musammat Janki on the 
other, in reference to the 5 biswas share recorded in Janki’s name, 
a compromise was arrived at between them, by which it was ag-eed 
“  that mutation of names in respect of the property in dispute 
should be effected in favour of Musammat Bijai Kuar, and that sW" 
should remain as heretofore in possession o f the said property and 
other properties situate in muuza Deva and mauza Ghasita, and 
that the said property shall be responsible for any debts due fi om 
ms Kalian Singh and Musammat Janki.”  One her side Bijar Kuar 
sjiid:— “  I shall liave no right to transfer any property, nor shall 
the said property be liable for any debt due from me. I shall have 
a life-interest in all the estate left by my deceased husband.”  This 
arrangement was given effect to by the removal o f  Janki’s name 
from the kheioat as to the 6 biswas share, and the substitution of 
Bijai Kuar’s, who thus stood entered in respect of two shares of 5 
biswas each.

On the 14th April, 1884, Gauri Sahai made his first application 
or exQcution by attachment andsale of the hypothecated rights and 
interests of his obligor, w;hioh Iiq described as “ ̂5 biswas enieired in



the natre of Kalian Siagb^ judgmeiit-debtor, and 5 biswas in tliQ 8̂36
name of Janki and 5 bisv/as in that of Bijai Kiiai’j in Eiauza Deva, baegsiLat
of which Kalian Singh is the owner.”  As I have already stated. ^

, Gahee
Jan Id’s name had been espnnged ami no'* share ptood in her name Sahai.
at all. On the 23rd Aprilj 1884, ths Court issued aa atfeohmeiit 
against the whole 15 hiswas, and on tha lltia of May followiag 
they were attached. On the 8th June, ISSl-j Kalian Singh, tha 
jndgment-debtor, died, and Janhi, his widow^ and Bahori Lal  ̂ his
son, were substituted as his representatives on the 18th o f the same
month.

On the 29th of November, 18S4, ihe^Suboi-dinate Jcdge trans­
ferred the eseGution-proceedings to the Collector o f  the districtj 
and on the 20th June,, 1885, the Collector put up and sold caly the 
5 biswas share which had stood recorded in tha name of the deceased 
jtidgment-debtor, and which was in the possession of Janki and 
Bahori Lai as his representatives. tSnbseqnentlyy Gaiiri Bahai 
applied for sale of the 5 bissvas which he dascribed as entered in 
the name of Janki and the 5 biswas in the name of Bijai Kuar.
On the 19th September, 1885, Bijai Kuar Sled objecLionSj stating 
that Janki had no interest in the properfcjj that she (Bijai Kuar) 
was the owner, and that any interests derived by Janki from her de­
ceased husband had already been sold by the decree-holder. The,
14th November, 1885, was fixed for the hearing o f these objections, 
buj before that date Bijai Kuar died, and on the 11th November 
Bahori Lai, under the guardianship of his moihery applied to 
have his name brought on the record in her place wdth t-he object 
of supporting her objections. This v/aa doES subject to anything, 
that might hereafter be tirged by the deoree-holder. On the 5th 
Decemberj 1885, Ije in his turn put in objections to the effect that 
any interest Bijai Kuar might have had in the properiy died with 
her, jsnd̂  that she left no rights that could pass to Bahori Lai as 
her heir; on the ooutrary, that anything she had vras in reality,the 
property o f Kalian Singh, that it w'as hypothecated in the bond 
o£ the 2nd January, 1875j and that by the terms of the compromise 
between Bijai Knar and Kalian Singh and Janld, the first-named': 
had agreed that' the property should' be liable for the debts o f 
Ealiaii Singh. These objections were heaM.and fiisp'osed o f by the.
3ttb6ydinat  ̂JiiidgiS on tli  ̂7.th'' Dstieinfe, 1885'; ahd 'he hcild that'
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“  no specified share of Kalian Singla has been charged under the 
decree sought to be executed and under the bond dated the 2ndo
January, 1875j the basis of the decree ; on the contrary, a charge 
was created on the whole right and interest in maiiza Deya Kan-  ̂
chan ; therefore the share o f Kalian Singh in the property, stand­
ing in the name of Bijai Knar, should also be considered hypothe­
cated. The objection that the property o f Bijai Kuar had been 
exempted should not have been allowed. She might have perhaps 
continued in possession during her life, but she died ivhile the 
suit was pending. The sou of Kalian Singh, the heir of thejudg- 
ment-debtor, wishes to become the representative of Bijai Kuar, 
but the Court thinks none^can become her representative, her in­
terest having been merely life interest ; ordered that the claim b© 
disallowed with costs /’

I t  ia obvious therefore, from the terms of the order of the 
Subordinate Judge, that the proceeding before him had reference
lo the objections which had been filed by Bijai Kuar, and sup­
ported by Bahori Lai, through his guardian, pursuant to the order 
granted on the application of the 11th November, 1885. The 
decision of the Subordinate Judge was appealed from by Bahori 
Lai to the Judge, and among the pleas was the fourth to the 
following e f f e c t “  As applicant is the representative o f Kalian 
Singb, judgraent-debtor, and the execution is taken out against 
him, all the objections raised by him should have been set at rest 
under s, 244 o f the Civil Procedure Code, and he should not be 
made to prefer a claim.”  The Judge, disposed o f  the case upon 
a preliminary point of jurisdiction, holding that as ‘ ‘ the decree, in 
the execution o f which the objection is taken, is over Rs. 5,000-io 
amount,’  ̂ this Court, and not his Court, was the proper appellate 
tribtinal. He accordingly returned the memorandum of appeal 
for presentation here, and this is the mode in which the‘'mq.tter 
comes before ns. When tbe case came on for hearing, Pandit

i Bishamhar JSath, for the respo^ndentytcok a preliminary objection to 
the effect that the proceeding before the Subordinate Judge having 
taken place in reference to the claim o f Bahori Lai, as the heir of Bijai 
Kuar, to have the 10 biswas share released from attachment, his 
order must be regarded as passed, under s. 281 o f the Civil Proce--: 

Code, and smoh being the case, a»d it being conclwslye^
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subject to BaLori Lai’s bringiDg a suit to establish his right, no 
appeal lay to this Court. lu  reply for the appellant, it ivas urged 
that the proceeding before the Subordinate Judge must be regard­
ed as held under s. 244, Bahori Lai beisg the representative o f 
Kalian Singh, and in support of this contention a ruling o f  the 
Privy Council—  Walied Ali v. Jumaee (1)— and one of this Court-— 
Earn Ghulam y. Ilazaru Knar (2 )—were referred to.

I  think that the preliminary objection urged, for the respond­
ent is a valid one and must prevail. It is clear that the objec­
tions filed by Bijai Kuar on the 19th September, 1885, were put 
in under s. 278 o f the Code, and that, whether rightly or wrongly, 
she claimed to be entitled to the two shares o f 5 biswas each, and 
on that ground to have the decree-holder’s attachment released* 
flad she survived, those objections would have had to be considered 
^nd disposed of in the manner provided in ss. 280 and 281, and 
bad the decision been adverse to her, her remedy, and her only 
remedy, would have been a suit of the kind mentioned in s. 283. 
All that Bahori Lai sought to be allowed to do was to come in as 
the representative of Bijai Kuar for the purpose of supporting 
those objections, and it was his claim to do this that was rejected 
by the Subordinate Judge, and nothing more. It was in right o f 
a third person, -whose interest he asserted to have passed to him, 
that he prayed admission to the proceedings, and this character was 
wholly distinct and apart from that he filled as the legal represen­
tative o f his deceased father, in which capacity he had been cited 
after the passing of Gauri Bahai’s decree. No application had 
been put in by the decree-bolder, which would have made the 
second paragraph of s. 234 applicable, and in my opinion it is impos­
sible to hold that ihe question decided by the Subordinate Judge, 
which is sought to be impeached on appeal here, was one that fell 
witlitn *the purview o f cl. (a), s. 244 ; on the contrary, i f  any sec­
tion covers the Subordinate Judge’s order, it must be s, 28L 1 do 
not think that because Bahori Lai happens, for the purpose o f  the 
8xecution-proceedings under Gauri Sahai’s decree, to be the legal : 
representative of his father Kalian Singh, and to be liable to satisfy 

’ it to the extent o f any assets which may have come to his hands, 
that any lights claimed by him through a third peraon must be

i i  B. I4. Ej 1#. C2) 1 . 7 All, 5d7.
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1886 dealt witli, and caa only be dealt withj between him and the 
decree-bolder in the esecufcion-proceediogsj in which, be it observedj 
only for the property of the deceased which has come to his hands, 
and has not been duly disposed of; can any personal responsibility 
attach to him. I do not understand the Privy Ooiincil ruling, or 
the jadgment of this Court referred to by the appellant’s learned 
pleader^ to lay down the proposition that the legal representative 
of the jiidgment-debtor, brought in after decree, is constrained to 
have bis titlê  possibly to a large property, detsrmiaed by the sum­
mary method adopted in execntion-proceedings, and that becanse he is 
another man’ s legal representative, he is placed in a worse position 
than other peaple, and has rKJ remedy by suit. Both the cases had 
reference to persons who had been cited in the siiit as representatives 
o f a deceased person before decree, and so far as the rnling of their 
Lordships of the Privy Goiiaoil was concerned, its direct object was 
to determine that such persons were parties to the suit for the pur­
pose of 3.1 1 'of Act X X I I I  of 1861, and their remarks referred to l|,y 
my brother Oldiieid in Earn Ghulmn v- HasaTU Kuar (1) are direct­
ed to that point and that point only, I allow the preliminary objec­
tion, that the order’ hero v/as not passed under s. 244 of the Code,' 
and dismiss ths appeal with costs. ,

Ma.hmooi>5 J .—“I' ooiifess that- I  have had considerable 'doubts, 
upon the question of law raised in this case, and the difficulty ia 
considerably enhanced by the fact that there exists a long conflict, 
of deoisiona in the published reports as to how far the representa­
tive of a jndgment-debtor can be dealt with as a party to the suit 
for purposes of esecution-proceedinga relating to ihe questions under 
B. 244 of the Civil Procedure Code. The most important case upon 
the subject is Waked Ali y. Jmnaee (2), where the Lords of the 
Privy Council held that a party sued in , a representative characierj 
against whom a decree is obtained, is a party to the suit forpfirp^ses 
of esecutioa o f such decree» The same is the effect of Oseem^un- 
nissa K.hatQon v, Amecf-un~ni$:Sa Khatoon (3). Ilie rule appears to 
have been carried farther by a Division Bench o f the CalcuttaHigh 
Court in Ameer-un-nissa Khatoon v. Meer Mozufer Hossein Chow- 
dhry (4)j where the same rule was applied to the case o f a pGrson,

(1 )  L  L . B .. 7 A I L -6 0 .
(2 )n B ,U S ,U 9 ,

(3 ) 20\W ..n, 162,
(4 ) 12 B. L . K.



wbo was not a party to the decree, but had been brought upon 
the record as representative of the deceased  judgment-debtor in the 
execution-proceedings. The view is in accord with a much older rul- 
incr of the Madras High Court in B u d d ii  l ia m a iy a  v, C. V m h w ja  (1), 
where it was held that questions arising between the parties to the 
suit onnnot be limited to questions arising between those who-were 
parties to the suit at the date of the decree ; but after decree 

the representative of ft decree-holder, or the representative of a 
defendant against whom an execution is soughtj become parties to 
the suit, for the purposes of execution. The same is the effect of a 
later ruling of the same Court in l i n r v j a l i  v. M a y a n  (2). On Hie 
other hand, the rulings of this Court i«i two cases— A b d u l R ah m an . 

V. M uh am m ad Y a r  (B) and A w a d h  K a a r i v. RaJctu 2 'iw a r i (4) seem 
to proceed upon a ra t io  d e c id en d i which appears to be inconsistent 
with the rulings above referred to. Indeed, in JN"wfba H a r is h e t  

v. S iia  R a m  F a r a j i  (5), Sargent, 0. J., referring to the former of' 
tiiese cases, declined to follow it, regarding it to be inconsistent 
with the Privy Council ruling, and he adopted the ruling of the 
Hadras Court in A ? 'u n d a d h i A m m y a r v. B a te s lia  A ^ y a r (6).̂  
Again, the rulings of this Court in M am  G h id a m  v. H a z a r u  K u a r  

(7) and S ita  M a m  v. B h a g w o n  L a s  (8), in both of which I con­
curred with my brother Oldfield, laid down the rule that the 
representative of the judgment-debtor who had objected that the 
property attached had been acquired by himself, and not in­
herited from the jadgment-debtor, and was therefore not liable 
in execution, must he treated as a party to the suit within the 
meaning of s. 244 of the Civil Procedure Code, and the objection 
must be dealt with in execution of the decree. I must also here 
point out that whilst in the latter of these cases the representative 
of the judgment-debtor was brought upon the record in the esecu- 
tion-pfoceedings subsequent to the decree, in the former case the 
representatives were themselves impleaded in the original suit in, 
that oapacityj and the decree had been obtained against them. la 
dehvering my judgment ia the case, whilst concurring with my 
brother Oldfieldj 1 expressed the view that the turning point upon 
which tha application of tha rul© contained in s* 244 of the Oivil

(1 ) 3 Mad. H. 0 . Bep. 263. (5 ) I . L . E ,, 9 Bora, 458.
m  L  t .  B ., 7 Mad. 266, (6 ) I. L, B-, 5 Mad. 391.

AU.19Q. - <7)1. K.,7,AI1.547,
(4) I .  L , U,, 0, All. . 8). L L. E., J  All '/§S; ■
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Procedure Code, barring adjudication in a regular suit, depends, is, 
whether the j u d g m e n b - debtor, in raising objections to execution of 
decree against any property, pleads what may analogically be called 
a p is  ie r t i i, or a ri^ht whiph, although lie represents it, belongs to 
a title totally separate from that which he personally holcls in such 
property. And I also held that this view was consistent with the ratio 
decidendi which had been adopted by my brother Oldfield in Shankar 
Dial y. Amir Baidar (1), and which I followed in JSath Mol Das 
V. Tajammiil Husain (2), and at the same time I expressed my dis­
sent from the ruling of a Division Bench of the Calcutta Court ia 
Kanai Loll Khan v. Sashi Bhitson Biswas (3), which goes the 
length of holding that even Vhere a person, upon the death of a 
Hindu widow, is made a party to the suit as reversionary heir to the 
estate, and a decree is passed against him, he may in a subsequent 
suit claim to establish that the decree covered only the life-interesfe ■ 
of the widow. The roAio decidendi adopted in the ruling seems to 
be that, although the plaintiff was impleaded in the decree as thd̂  
representative of the widow, the nature of his claim was such as to 
exclude it from the operation of s. 244 of the Code—a view which 
I could not reconcile with the ruling of the Lords of the Privy 
Council in Waited M i v. Jumaee (4). These are not the only reported 
cases which complicate the question ; and in this state of the case- 
law, I felt inclined to ask the learned Chief Justice to refer this 
case to the Full Bench. But I am not prepared to dissent from 
him in the distinction which he has drawn between this case and the 
ridings to which I have referred. The present appellant was no 
party to the original decree of the 28th September, 1883, and he 
was impleaded in execution-proceedings as the representative of the 
o r ig in a lj udgment-debtor. Kalian Singh, and in, that capacity he 
might, according to the rulings to which I have already referred, be
treated as a party to the suit for purposes of s. 244 of the Code. Bat
:thie case, as it has come before us, does not, as the learned Chief tFustice 
iias shown, relate to such capacity. In the execution-proceedings 

third party, Musammat Bijai Kuar, who could under no condi» 
tions be regarded as the x'epresentative of the judgment-debtorj 
Kalian Singh, raised objections on the 19th September/ 1885, to 
the attachment of the property, and her objections were uudoubt-

(1) I. L. R., 2 AIL 7S2. (3) I. L. E , 6 Calc. 777.
(2) I. L, B., 7 All. 36. a )  U  B. Ic. B. Xd9. ' '
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edly such as are contemplated by ss. 278-281 of tlie Civil Pro­
cedure Code. The 14th November, 1885, was fixed for the hearing 
•of the objections ; but the objector died in the meantimê  and thg 
present appellant had his name substituteĵ  as the representative of 
the objector, and the objections were disposed of on the 7tli De­
cember, 1885, smd this is the order from which this appeal has 
been preferred.

Upon this state of things, I am not prepared to dissent from 
the learned Chief Justice in the view that the case is not on all 
fours with the Privy Council ruling in W a h ed  A l t s  C a se (1), and 
that it is distingmshable from the other ruliuo;s to 'which referenceO O
has been made. Nor am I preparedlo dissent from him in the 
Tiew that the mere circumstance of the representative of a 
deceased judgment-debtor becoming the representative also of a 

.deceased third party, who was objector in the esecution-proceed- 
ingSj will not preclude him from prosecuting those objections, and 
that the adjudication upon such objections falls beyond the scope 
of s. 244 of the Code. Indeed, as the learned Chief Justice has 
pointed out, the matter was dealt with in the Court below as objec­
tions by a third party, and there can be little doubt that the order 
of the 7th December, 1885, now under appeal, was passed under 
s. 281 of the Code, as it disallowed the objections upon the ground 
that the appellant had inherited nothing from the original objector, 
Musaramat Bijai Kuar. And this being so, I am not willing to 
disagree with the learned Chief Justice in holding that, under the 
circumstances of this case, the proper remedy for the appellant 
would be a suit such as is contemplated by s. 283 of the Code.

For these reasons I concur in the order which the learned Chief 
Justice has mad̂ .

Appeal dismissed,

CRIMIN'AL REYISIONAL.
Before Mr, Justice Straight, Offg. Chief Justice, and Mr. Justtee Mahmood. 
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