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1886 to the provocation given. The law does not sanction or &pprove
T qome. & man taking into his own hands the duty of punishing his wife
Ewpress  in the mode adopted by the prisoner, and it would be most dan-
Mo'li.AN. gerous to society if the- Courts of this country were to adopt the
. doctrine that he might. “ No man under the protection of the law
is to be the avenger of his own wrongs. If they are of the nature
for which the laws of socicty will give him an adequate remedy,
thither he ought to resort "— Russell ou Crimes and Misdemean-
ours,” Vol. I, 4th ed. p. 725. Tho conduct of the deceased woman in
meeting her paramour was no doubt most improper ;but the meot-
ing took place in a publie place and under circumstances that, while
they might arouse tho appeliant’s anger, they cannot be regarded
of such a charaeter that they can properly be held to have deprived
him of his self-control to the extent and degree required by ihe
law, before the nature of his crime can be reduced from murder.
to culpable homicide.

I approve of the order of my brother Brodhurst that this
appeal should be digmissed, and I also agree in the recommenda-~
tion that he proposes. While it is essential that in cases of this
kind the trus legal nature of the act, of which the person has been
guilty, should be recorded against him, the question of punishment
may, I think, with propristy, be brought to the notice of His
Honor the Lieutenant-Governor, in whose hands resides the
exercise of the prerogative of merey. I agree with my brother
Brodhurst that there are circumstances in this case which show
it to be of a somewhat exceptional character, and I therefore con-

cur in his recommendation. S
Appeal dismissed,
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” Before Mr. Justice Straight, Offy. Chicf Justice, and My, Justice Mahmood,
BAHORL LAL (Apprruant) v. GAURI SAHAL (Responpoxr).*
Civil Procedure Code, ss, 244 (¢), 278-283 —Question for Court exceuting
decree—Separate suit—* Representative” of judginent-deblor.
The decree-holder under a deerce for ¢nforcement of lien agalust the zmﬁiu‘-
dari rights and intevests of K, applied for excention hy attachment and sule of

- * Tirst Appeal No. 112 of 1886, from an order of Mirza Abid Al Khan,
Subordinate Judge of Shibjakopur, dated the 7vh Decembor, 1886, -
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certain éhnres, ona of which was recorded in the Ahewat In the name of K, and two
others in the name of B, his brother's widow, The shares having been attached,
the judgment-debtor died, and J, his brother, and Z, his son, were substituted as his
representatives. In execution of the decree, only the share which had stood re-
cerded in the name of the deceased judgment-debto¥, and which was in possession
of J and L as his representatives, was 80ld; and the decree-halder then applied for
sale of the other shares which had been attached, To this B objected under s. 281
of the Civil Procedurc Code, claiming to be the owlier of the shares in question.
Before the hearing of her objections she died, and L applied to have his name
brought upon the vecord in her place for the parpose of supporting the objec-
tions, An order having been passed disallowing the objections which had been
filed by B, L appealed to the High Court. A preliminary objection was taken
on behalf of the deeree-holder to the hearing of the appeal, on the ground
that as the first Court’s order related to I’s ¢laim, as the heirof B, to have the
shares entered in her nmame released from altachment, it must be regarded ag
passed under s. 261 of the Civil Procedure Code, and as conclusive, subject to L’z
bringing a suit to estublish his right.  On the other side, it was contended that, L
being the representative of the deceased judgment-debtor X, the first Court’s order
must be regarded as passed under & 214 of the Code, and the appeal would there-
fore lie.

Held that the preliminary objection must prevail, and the first Court’s order
must be regarded as passed under 8. 281 and not under s. 244 of the Code, inas-
much a8 I’s claim vwhich was rejected by it was nothing more than to come in as
B's representative for the purpose of supporting her objections; and it was in
right of a third person, whose interest he asserted to have passed to him, that he
prayed admission to-the proceedings, and this cheracter was wholly distines from
that he flled ns the legal representative of his deceased father, Because I
happened, for the purpose of the execution-proceedings, to be his father’s legal
representative, and to be liable to satisfy the deorec to the extent of any asscts
which might have come to his hands, it did not follow that any rights claimed by
him tlkrough a third person must be dealt with, and eould only be dealt with, bo-
_tween him and the deeree-holder in the execution-proceedings.

Wahed 46 v Jumace (1), Ram Chulain v, Havare Kuar (2), Sita Ram v.
Bhagwan Dus \3), Shankar Dicl v. dmir Haidar (4}, Nath Mol Das v, Tajommul
FHhisain (5, and Aanaz Lal Khun v. Sushi Bhuson Biswas {6), referved to.

Tag facts of this case are stated in the Jjudgment of Sbrnmht,
Oftg. C. J.
Munshi Hanuman Prasad and Pandit Nand Lal, for the appel-

lant, ’
My, Carapiet, for the respondent,

Srratent, Offg, C. J.—1In order to make the questions that have

been raised in this appeal intelligible, it is necessary to state the
(1) 11 B L. R, 149, (4 LI R, 2 AlL 752,
(2) I L. R, 7 AR 547, (8) LL. R 7 AlL 86, -
3) 1, L. Ry TALLTSS - (0) L L. R, 6 Cale, 777,
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following facts, and the accompanying table may facilitate the
doing 80 1=

awabir, Kashi Ram.
I
Kalian 8ingh, married (1) Bhagirathi,
married Musammat Janki, (2) Bijai Kuar.

Bahori Lnll(nppe”mlt).

On the 2nd January, 1875, Kalian Singh exeented a hond
in favour of Gauri Sahai, respondent, hypothecating his zamin-
dari rights and interests in mauza Deva Kanchan. He was at that
time recorded inthe khewaf as proprietor of a 5 biswas share in that
mauza, and Musammals Bh;gimthi and Bijai Kuar, the widows of
his decezsed uncle, Kashi Ram, were respectively described therein -
as owners each of a § biswas share. On the 28th September, 1883,
Gauri Sahai obtained a decree for enforcement of lien against the-
entire zamindarirights of Ralian Singh in mauza Deva, bypothecat-
ed in the bond of the 2nd January, 1875, but his claim against tlfa
person and other property of the obligor was dismissed. Owingto
gome antecedent litigation that had taken place between Bijai Kuar
on the one side, and Kalian Singh and Musammat Janki on the -
other, in reference to the 5 hiswas share recorded in Janki’s name,
a compromise was arrived at between them, by which it was agreed
“ that mutation of names in respect of the property in dispute
should be effected in favour of Musammat Bijai Kuar, and that shs
should remain as heretofore in possession of the said property and
other properties situate in mauza Deva and mauza Ghasita, and
that the said property shall be responsible for any debts due fiom
us Kalian Singh and Musammat Janki.”  One her side Bijar Kuar-
spid:—*¢ I shall have no right to transfer any property, nor shall
the said property be linble for any debt due from me, I shall have
a life-interest in all the estate left by my deceased husband” This
arrangement was giveun effect fo by the removal of Janki’s name
from the khewat as to the 5 biswas share, and the substitution of
Bijai Kuar’s, who thus stood entered in respect of two shares of 5

~ biswas each.

On the 14th April; 1884, Gauri Sahai made his first application
or execution by attachment 'md sale of the hypotheeated rights and

‘i mterests ‘of his obligor, which he described as ¢ 5-biswas entered m‘
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the nawe of Kalian Singh, judgmeni-debtor, and 5 biswas in the
name of Janki and 5 biswas in that of Bijai Kuar, in mauza Deve,
of which Kalian Singh is the owner.” As I have already stated,
Janki’s name had been expunged and no*shave steod in her name
at all.  On the 23rd April, 1884, thie Court izsued an attachment
against the whole 15 biswas, and on the 1ith of Ilay following
they were attached. Oun the 8th June, 1884, Kalian Singh, the
judgment-debtor, died, and Janki, his widow, and Bahori Lal, his
son, were substituted as his representatives on the 15th of the same
month.

On the 29th of November, 1884, the Subordinate Judge trans-
ferred the execution-proceedings to the Collector of the district,
and on the 20th June, 1885, the Collector pub up and sold cunly the
5 biswas share which had stcod recorded in the nae of the deceased
judgment-debtor, and which was in the possession cf Janki and
Bahori Lal as his representatives. Subsequently, Gauri Sahai
applied for sale of the 5 biswas which he described as emtered in
the name of Janki and the 5 biswas in the name of Bijai Kuar.
On the 15th September, 1885, Bijai Kunar fled objections, stating
that Janki had no interest in the property; that she (Bijal Kuar)
was the owner, and that any interests derived by Janki from her de-
ceased husband had already been sold by the decres-holder. ~The
14th November, 1885, was fixed for the hearing of these objections,

buf befors that date Bijai Kuar died, and on the 11th November

Babori Lal, under the guardianship of his mother, applied to

have his name brought on the record in her place with the chject
of supporting her objections, This was done subject to anyt‘niﬁg ‘
that might hereafter be urged by the decree-holder. On the 5th
Decomber, 1885, ke in his turn put in chjections to the effect that

any interest Bijai Kuar migh$ have had in the property died with
her, =ad that she left no rights that could pass te Bahori Lal as
her heir; on the contrary, that anything she had was in reality the

property of Kalian Singh, that it was hypothesated in the bond
of the 2nd January, 1875, arid that by the terms of the compromise
between Bijai Kuar and Kalian Singh and’ Jan ki, the first-named’
had agreed that the property should ‘bo liable for the debﬂs of

Kalian Singh. - These objections were heard and disposed of by the

Subordinate Jtidgo on the Tth December, 1885 ; and ho held that’
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“no gpecified share of Kalian Singh has been charged under the
decree sought to be executed and under the bond dated the 2nd
January, 1875, the basis of the decree ; on the contrary, a charge
was oreated on the whole right and interest in mauza Deva Kan-
chan ; therefore the share of Kalian Singh in the property, stand-
ing in the name of Bijai Kuar, should also be considerod hypothe-
cated. The objection that the property of Bijai Kuar had been
exempted should not have beon allowed. 8he might have perhaps
contined in possession during her life, but she died wwhile the
suit was pending. The son of Kulian Singh, the heir of the judg-
ment-debtor, wishes to become the representative of Bijai Kuar,
but the Court thinks none-can become her representative, her in-

terest having been merely life interest : ordered that the claim be
disallowed with costs.”

Tt is obvious therefore, from the terms of the order of the
BSubordinate Judge, that the proceeding befors him had reference
to the objections which had been filed by Bijai Kuar, and sup-
ported by Bahori Lal, through his guardian, pursuant to the order
granted on the application of the 11th November, 1885, The
decision of the Subordinate Judge was appealed from by Bahori
Lal to the Judge, and among the pleas was the fourth to the
following effect :==‘ As applicant is the representative of Kalian
Singh, judgment-debtor, and the execution is taken out against
him, all the objections raised by him should have been sei ai rest
under 8, 244 of the Civil Procedure Code, and he should not be
made to prefer a claim.” The Judge. disposed of the case upon
a preliminary point of jurisdiction, holding that as ‘“the decres, in
the execution of which the objection is taken, is over Rs. 5,000-in
amount,” this Court, and not his Court, was the proper appellate
tribunal. He aceordingly returned the memorandum of appeal
for presentation hore, and this is the mode in which the ~matter
comes before us. When the case came on for hearing, Pandit

© Bishambar Nath, for the respondent, took a preliminary objection to

the effect that the proceeding before the Subordinate Judge having
taken place in reference to the claim of Bahori Lal, as-the heir of Bijai
Kuar, to have the 10 biswas share released from attachment, his
order must be regarded as passed under s. 281 of the Civil Proce-
dure Code, and such being the cago, a,nd it being concluswe,
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subject fo Bahori Lal’s bringing a suit to establish his right, no
appeal lay to this Qourt. In reply for the appellant, it was urged
that the proceeding before the Subordinate Judge must be regard-
ed as held under s. 244, Bahori Lal heing the representative of
Kalian Singh, and in support of this coutention a ruling of the
Privy Council== Wahed Ali v. Jumaee (1)-~and one of this Court—
Ram Ghulam v. Hazaru Kuar (2)~—were referred to,

I think that the preliminary ohjection urged for the respond-
ent is a valid one and must prevail. It is clear that the objec-
tions filed by Bijai Kuar on the 19th Beptember, 1885, were put
in under s, 278 of the Code, and that, whether rightly or wrongly,
she claimed to be entitled to the two shares of 5 biswas each, and
on that ground to have the decree-holder’s attachment released,
Had she survived, those objections would have had to be considered
and disposed of in the manner provided in ss. 280 and 281, and
bad the decision been adverse to her, her remedy, and her only

rémedy, would have been a suit of the kind mentioned in s. 283,

All that Bahori Ll sought to be allowed to do was to come in ags
the representative of Bijai Kuar for the purpose of supporting
those objections, and it was his claim to do this that was rejected
by the Subordinate Judge, and nothing more. It was in right of
a third person, whose interest he asserted to have passed to him,
that he prayed admission to the proceedings, and this character was
wholly distinet and apart from that he filled as the legal represen-
tative of his deceased father, in which capacity he had been cited
after the passing of Gauri Sahai’s deoree. No application had

boen put in by the decree-holder, which would have made the’

second paragraph of s. 234 applicable, and in my opinion ifis impos«
sible to hold that the question decided by the Subordinate Judge,
which is sought to be impeached on appeal here, was one that fell
withén the purview of cl. (¢), 5. 244 ; on the confrary, if any sec-
tion covers the Subordinate Judge’s order, it must-be 8. 281, I do
not thiok that because Buhori Lal happens, for the purpose of the
execntion-proceedings under Gauri Sahai’s decree, to be the legal
representative of his father Kalian Singh, and tobe liable to satisfy
"it to the estent of any assets which may have come to his hands,
that any rights claimed by him through a third person must be
{11l B. L, R, 149 ()L L. B 7 AL 547,
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dealt with, and can only be dealt with, between him and the
decree~holder in the execution-proceedings, in which, be it observed,
only for the property of the deceased which has come to his hauds,
and has not been duly digpoesed of, can any personal responsibility
altach to him. I do nob understand the Privy Counecil ruling, or

the judgment of this Court reforred to by the appellant’s learned

pleader, to lay down the proposition that the legal representative
of the judgment-debtor, brought in after decree, is constrained to
have his title, possibly to a large property, determined by the sum-
mary methed adopted in execution-proceedirgs, and that because he is
another man’s legal representative, he is placed in a worse position
than other pecple, and has po remedy by snit. Both the cases had
reference to persons who had been cited in the suit as representatives
of a decaasod person before docree, and so far as theruling of their
Lordships of the Privy Council was concerned, its direct object was
to determine that such persons were parties to the suit for the pur-
pose of 3, L1of Act XEIIL of 1861, and their remarks referred to hy
my brother Qldficld in Ram Ghulam v. Hasaru Kuar (1) are dircct-
ed to that point and that point only. I allow the preliminary objee-
tion, that the crder here was not passed under s. 244 of the Code,
and dismiss the ¢ sppeal with cozte.

Marueon, J.~I confess that I have had considerable doubts
upon the question of law raised in this case, and the difficulty ig
considerably orhanced by the fuet thab there exists a Jong conflict
of decisions in the published reports as to how far the repr esenta-
tive of a Judmmonb«deohun can bo dealt with as a party to the suit
for purposes of execution-pr oceodings relating to the questions under
8. 244 of the Civil Procedure Code. The most important case upon
the subject is Wahed 4li v. Jumaes (2), where the Lords of the
Privy Council held that a party sned in a ropresentative cha aracter,
against whom a decree is obtained, is a party to the suit for puppses

of execution of puch decroe. The sawe is the efect of OSeem-un-

nissa Khatoon v. Ameer-un-nissa Khatoon {3). The rule s appears to

have been carried further by a Division Bench of the Caleutta. High
Court in Ameer-un~nissa Khatoon v. Mauey Mozujfer Hossern Chow-
dlry (4), where the same rule was applied to the case of a persen.

LY R, 7 ALS4T, (3) 20 W. R, 162,
(2) 11 B L R 149, (4) 12 B. L. R. 65
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who was not a party to the decree, but had been brought upon 1886
. TR oermmRaEY
the record as representative of the deceased judgment-debtor inthe g, 00 1ay
] , e o e el v,
execution-proceedings. The view is in aceord with a much older rul Ot

ing of the Madras High Court in Buddu Ramaiya v. C. Venkaiya (1, BAHAL:
shere it was held that questions avising between the parties to the
suit cannot be limited to questions arising between those who were
parties to the snit at the date of the decree ; but after decree.
the representative of a docree-holler, or the representative of a
defendant against whom an execution is sought, become parties to
the suit for the purposes of execution, The same is the effectofa
later ruling of the same Court in Kuriyali v. Mayan (2). On the
other hand, the rulings of this Court i two cases —Abdul Rahman
v, Muhummad Yar (#) and Awadh Kuari v, Rakte Tiwari (4) seem
to proceed upon a ratio deeidendi which appears to be inconsistent
with the rulings above referred to. Indeed, in Nimba Harishet
“v. Site Ram Paraji (3), Sargent, C. J., referving to the former of
these cases, declined to follow it, regarding itto be imconsistent
with the Privy Council ruling, and he adopted the ruling of the
Madras Court in Adrundadhi Ammyar v. Natesha Ayyar (8).:
Again, the rulings of this Court in Ram Ghulum v. Hazaru Kuar
(7) and Sita Ram v. Blagwen Das (8), in both of which I con-
curred with my brother Oldfield, laid down the rule that the
representative of the jndgment-debtor who had objected that the
property attached had been acquired by himself, and not in-
herited from the judgment-debtor, and was therefore not liable
in execution, must he treated as a party to the snit within the
meaning of s. 244 of the Civil Procedure Code, and the objection
must be dealt with in execution of the decree. I must also here-
point out that whilst in the latter of these cases the representative
of the judgmenttdebtor was brought upon the record in the execu-
tion-proceedings subsequent to the decree, in the former case the
representatives were themselves impleaded in the original suit in
that capacity, and the decree had been obtained against,thern, In
delivering my judgment in the case, whilst concurring with my
beother Oldfield, I expressed the view that the turning point upon

which the application of the rule contained in s. 244 of the Civil

(1) 3 Mad. H. C. Rep. 263,  (5) L L. R., 9 Bom. 458,
(2) X, L.R, 7 Mad, 265,  (6) L L. R., 5 Mad. 391,
3) L L. R, 4 All 190, (NI L R,7 Al 57,

(4) L. L, R, § AlL 199, 8 L L, B, 7 All, [33.
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Procedure Jode, barring adjudibation in'a regular suit, depends, is,
whether the judgment-debtor, in raising objections to execution of
decree against any property, pleads what may analogically be called
a jus tertii, or a right whigh, although he represents it, belongs to
a title totally separate from that which he personally holds in such
property. And T also held that this view was consistent with the ratio
decidends which had been adopted by my brother Oldfield in Shankay
Dial v. Amir Flaidar (1), and which 1 followed in Nath Mal Das
v. Tajammul Husain (2), and at the samo time I expressed my dis-
gent from the ruling of a Division Bench of the Caleutta Court in
Kanai Lall Bhan v. Sashi Bluson Biswas (3), which goes the

length of holding that even"where a person, upon the death ofa

Hindu widow, is madea party to the suit as reversionary heir to the

estate, and a decreo is passed against him, he may in a subsequent
suit olaim to establish that the decree covered only the life-interest -
of the widow. The 7atio decidendi adopted in the ruling seems to

be that, although the plaintiff was impleaded in the decree as the

© representative of the widow, the nature of his claim was such as to

exclude it from the operation of s, 244 of the Code—a view wwhich
I could not reconcile with the ruling of the Lords of the Privy
Council in Wahed Ali v. Jumace (4). These are not the only reported
cases which complicate the question; and in this state of the case-
law, I felt inclined to ask the learned Chief Justice to refer this
case to the Full Bench. But I am not prepared to dissent from

* him in the distinction which he has drawn between this case and the

rulings to which Ihave referred. The present appellant was no -
party to the original decree of the 28th September, 1883, and he
was impleaded in execution-proceedings as the representative of the
original judgment-debtor, Kalian Singh, and in that capacity he -
rﬁigh(:, according to the rulings to which I have already referred, be
treated as a party to the snit for purposes of s. 244 of the Code. * Bat
‘the case, ag it has come before us, does not, as the learned Ohief Justice
Qhas shown, relate to such capacity. In the executxon—proceedmgs
‘a third party, Musammat Bijai Kuar, who could under no condi- ;
tions be regarded as the representative of the judgment-debtor,
Kalian Singh, raised objections on the 19th September, 1885, to

the attachment of the property, and her ob]ectwns were undoubt-

 OLLE, 3 AL (3L LE,§ O, 777,
@) LI B, 7 AL 36, (4) 11 B L R, 149,
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edly such as are coniemplated by ss. 278-281 of the Civil Pro«
cedure Code. The 14th November, 1885, was fixed for the hearing
‘of the objections; but the objector died in the meantime, and ths
present appellant had his name substitnted as the representative of
the ohjector, and the objections were disposed of on the Tth De-
cember, 1885, and this is the order from which this appeal has
been preferred.

Upon this state of things, T am not prepared to dissent from
the learned Chief Justice in the view that the case is mot on all
fours with the Privy Council ruling in Waled Al’s Case (1), and
that it is distinguishable from the other rulings to which reference
bas been made. Nor am I prepared %o dissent from him in the
view that the mere circumstance of the representative of a
deceased judgment-debtor becoming the representative also of a
.deceased third party, who was objector in the esecution-proceed-
ings, will not preclude him from prosecuting those objections, and
that the adjudication npon such objections falls beyond the scope
of 8, 244 of the Code. Indeed, as the learned Chief Justice has
pointed out, the matter was dealt with in the Court below as objec-
tions by a third party, and there can be little doubt that the order
of the 7th December, 1885, now under appeal, was passed under
5. 281 of the Code, ag it disallowed the objections upon the ground
that the appellant had inherited nothing from the original objector;
Musammat Bijai Kuar, And this being so, I am not willing to
disagree with the learned Chief Justico in holding that, under the
circumstances of this case, the proper remedy for the appellant
would be a suit such as is contemplated by 8. 283 of the Code.

For these reasons I concur in the order which the learned Chiaf

Justiee has mada,
Appeal dismissed,

CRIMINATL REVISIONAL.

Before Mr, Justice Straight, Offg. Chief Jusiice, and Mr. Justice Malmood.
QUEEN-EMPRESS . LOCHAN.
HMurder—Culpable homicide not amounting lo murder—Grave and sudden prwocw
tion—dct LV of 1860 (Penal Code), ss, 300, Hrxcaption 1, 802, 304,

An aceused person waz convicted of culpable homicide not amounting to

murder in respeet of the widow of his cousin, who lived with him. Thc endence :

(1) 11 B. L B, 149,
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