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into the latter or subsidiary part of the order of reference. I am
unable therefore to follow my learned brother Mahmood into his
discussion of this Court’s judgments given in cases not the subject
of this reference. Bnt perhaps it may not be irregular to remark,
with reference only to the literary aspect of his criticisms on the
phraseology used by Bir Qomer Petheram and me in those judg-
ments, that when we said that the Court in question “had not
jurisdiction” to follow the procedure we disapproved, and therefore
its proceedings were ‘‘null,” we meant and said the same as my
learned brother Mahmood recently did when he annulled the trial
of a first appeal, and remanded the case for new trial, because tha
Judge, having unquestionable jurisdiction in the case, bad omitted
to formulate his judgment in the mode required by s. 574 of the
Civil Procedure Code [ Mahadeo Prasad v. Sarju Prasad (1)].  The
proceedings were treated as null and void, the judgment and decres
were pronounced “illegal,” and a new trial in first appeal was
ordered. Woe did the same in our cases and in similar language,
buat for different irregularities. In all the cases alike—in those
remanded by us and in that remanded by my learned brother
Mahmood—the Courts had unquestionable jurisdiction, but they had
not jurisdiction, that is fo say power, in the popular use of the
phrase, to try them and decide them as they did.

]

APPELLATE CIVIL.
Before My, Justice Brodhurst und My, Justice Mahmood.
DHARUP NATH (Derexpant) v, GOBIND SARAN (Pramvrrer),
* GOBIND SARAN (Prarvrier) ». DHARUP NATH (DerExDANT). ¥

Hindu Luwe=Davghter's son— Missing person——det I of 1872
(Bvidence Aoty, gs. 107,108, 2
Ba, 107 and 108 of the Evidence Act, taken together, do not lay down any
yule a8 t0 the exnct time of the death of o missing person. . Whenever the guese
tion us to the exact time of death arises, it must be dealt with according to the

evidence and eircumstences of each case, when the denth is alleged to have

oceurred ab any time nob affected by the presumption of faw as to the seven years,

* Becond 8 ppeals Nos. 1622 and 1750 of 1385, from decrees of R. G. Leedsy
Esq., District Judge of Gorakhpur, dated the 26th May, 1885, modifying decress
of Muusli Raghu Nath' Sabai, Subordiante Judge of Giorakhpur, dated the 2208

 Decernber, 1884, - ‘
(1) Weekly Notes, 1836, p. 171e



FOL, VIIL] ALLABABAD SERIES.

In the ease of a sonless Hindm, hiz separate estate devolves, in the frsi
instance, upon his widow or widows, and thereafter upon the deughter or
daughters, and it i3 not till the death of the daughter or daughters that tbe
danghter’s son’s right of inheritance initiates ; and fhe death of a daughter’s son
antecedent to the death of a daughter would prevent the esfate from devolving
upon the pon of such daughter’s son.

Upon the death of a sonless Hindu, his separate estate devolved upon his twa
widows, the first of swhom had a daughter, who had two sons @ and §, & havinga
son D, After the death of the firat widow, the second came into sole possession of
the property, and so continued till her death in 1882, At that time § was still liv-
ing, but @ had not been heard of by any of his relatives or friends sicee 1869 or
1870. In 1884, & purchaser from § claimed possession of the whola estate, and was
resisted by D, on the ground that the estate had, on the death of the second
widow, devolved on his father aund § jointly, and § wag not competent to alienats
ifa

Held that the question whetherthe defendant’s father wag living af the
time of the second widow’s death in 1882 was a question of evidence governed
by ss, 107 and 108 of the Evidence Act ; that under the circumstances the defend-
ant’s father must be held to have died prior to the time referred to; that conse-
qu‘éntly. according to the Hindu law, the right of succession to his grandfather’s
estate did not vest in him jointly with the plaintiff's vendor, so as to enable the
defendant to elaim through him; that the plaintiff’s vendor was therefore comi~
petent to alienate the entire estate, and the claim must be allowed.

» Bazhar Ali v. Budh Singh (1), Janmajay Mezumdar v. Keshab Lal, @hose (23,
Guirw Das Nag v. Matilal Nag (3), and .'Parmeshar Rai v, Bisheshar Singh (4)
referred to.

Ox the 10th October, 1882, Musammat Sheo Kuaria, ths sur=
viving widow of one Hanuman Dat, died. On the 24th December,

1882, Gopal Baran, the daughter’s son of Hanuman Dat, sold certain,

landed property to the plaintiff, to which he alleged himself to be
entitled as the gole heir of Hanuman Dat, The plaintiff’s claim fe
possession of the property was resisted by Dharup Nath, the son
of Gobind Saran, Gopal Saran’s brother, and daughter’s son of
Hangrsan Das, and the plaintiff accordingly sued him for posses-
gion, The defendant defended the suit as to a portion of the pro-
perty, on the ground that it bhad, on the death of Sheo Kwuaria,
descended on his father and Gopal Saran, the plaintiff’s vendor,
jointly, and Gopal Saran was not competent to alienate it ; and
ag to the rest, that it formed no portion of Hannman Dat's estate,
and Gopal Saran had no title to it.

(1) L. L. By, 7 AIL 997. (3) 6 B. L. R, Ap. 16.
€2) 2 B. L, Ry Ac Gy 188, (4 L L. Riy 1 Al 53,
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" It appeared that Globind Saran, the defendant’s father, was
missing. The plaintiff alleged that Gobind Saran had not been
heard of for seven years prior to the death of Bheo Kuaria, and
contended that it must bs presumed that at that time he was dead.
The defendant alleged that his father had been heard of within
that-period, and contended that the presumption relied on by the
plaintiff did not arise.

The Court of first instance {(Subordinate Judge of Gorakhpur)
held that it was proved that the defendant’s father had not been
heard of for seven years prior to the death of Sheo Kuaria, and it
must be presumed that he was dead at the date of her decease ; and
it gave the plaintiff a decreo as claimed. On appeal by the defend-
ant the lower appellate Court {Distriet Judge of Gorakhpur)
affirmed the decree of the Court of first instance, except as regards
the property which the defendant contended did not form part of
the estato of anuman Dat.  As to this property the Court held
that it did not form part of that estate, and dismissed the plaintiffs
claim,  The plaintiff and defendant both preferred second appealy
to the High Court, the defendant’s appeal being numbered 1623,
and the plaintiff’s 1750, of 1885.

Mr. J. Simeon, for the defendant.
Lala Lalia Prasad, for the plaintiff,

Manuocop, J.—These two connected appeals, numbered 1622
and 1750 of 1885, can be disposed of logether, as they arise out
of one and the same desree and suit ; and the following pedigree,
shows the relative position of persons whase rights have to he
considersd in this case ;—

Hanuman Dat.

Mueatgmab Bangi Mudammat Sheo Kuaris,
(1st wife). ("nd wzfe)
Musammat Matars (daughter).

Ie - ‘ ™ ‘
Gobind Saran, Gopal Saran,
{ .
Dharup Vath
(defendant).

- Hanuman 'Dgt had two' wives, one of yvhom wasg Musamniaﬁ,
Bansi, who gave birth to Matars, a daughter, who had. 4o sons,
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Gobind Saran and Gopal Saran. Gebind Saran had a son named
Dharup Nath, whois the defendant in the suit.

The property in suit to which 8. A. Np. 1622 relates has been
found to have formed the estate of Hanuman Dat, and upon his
death without a son, it would, by the usual course of Hiudu law,
devolve upon his two widows, who would take together as a single
heir with the right of survivoership, and no part of the estate wounld
pass to any more distant relation till both were dead. This is shown
by Mr. Maynein s, 468 (2nd ed.) of his work on Hindulaw, where he
has cited numerous aunthorities in support of the proposition. And it
has been found in this case that, after the death of Musammat
Bansi, the other widow, Musammat Sheo Kuaria, came into sole
possession of the property, and continued as such till 10th October,
1882, when she died. The main questionin this case is—Qn whom
did the property devolve upon the death of Musammat Sheo Kuaria ?

* Tt isaprincipleof Bindulaw, as Mr. Mayne has stated in s. 422
{2nd ed.) of his work, that  the right of succession under Hindu law
is a right which vests immediately on the death of the owner of the
property. It cannot, under any circumstances, remain in abeyance,
And the rightful heir is the person who is himself the next of kin
at that time. No one can claim through or under any other per-

son who has not himself taken, nor is he disentitled because his’

ancestor could not have claimed. For instance, under certain cir-
cumstances a daughter’s son would be heir, and would transmis the

whole estate to his issue, Butif he died before his grandfather,
hxs son would never take.”

Oue of the sons of Musamamat Matara, namely, Gopal Saran,

was alive at the Yime of Musammat Sheo Kuaria’s death in October,
1882 but his brother, Gobind Saran, father of the defendant, was
adx;nittedly missing ; and it has been found by the learned Judge of
the lower appellate Court that neitherthe brother mor the som of
Gobind, nor any one else, had heard of him ever since he left home
fifteen years ago ; and the learned Judge has fortified this conclu~
gion by the fact that on the 24th February, 1882, the defendant
Dharup Nath himself stated on ocath that his father Gobind had
gone away ten years before, and bad not since been heard of. And
“upon this state of things the learned Judge, applying the provisions
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of ss. 107 and 108 of the BEvidence Act (I of 1872), held that the
missing Gobind Saran, father of the defendant, could not be regarded
as having been alive at the time of Musammat Sheo Kuaria’s death
in 1882, and that the whole estate which she held by inheritance from
her husband Hanuman Dat, devolved entirely upon Gopal Saran, to
the exclusion of the defendant Dharup Nath,

Now, upon these Andings of fact, which we are bound to accept
in second appeal, the first point which has to be considered is,
whether the provisions of ss. 107 and 108 of the Evidence Act are
applicable to the present case with reference to the missing Gobind
Saran, The learned Judge lias applied those zections to this case
by parity of reasoning deduced from the Full Bench ruling of this
Court in Mazhar Ali v. Budh Singh (1), where it was held that the
rule contained in s. 108 of the Evidence Act governs the case of a
Muohammadan who has been missing for more than seven years,
when the question of his death arises in cases to which, under the
provisions of s. 24 of Act VI of 1871 (Bengal Civil Courts Act),
the Mabammadan law is applicable, That ruling would not hy
itself be applicable to this case, which is governed by Hindu law,
though the principle laid down in that case would apply, if the
question of the death of a missing person -is simply a question of
evidence aud not of succession, In the case of Janmajay Mag-
umdar v. Keshab Lal Ghose (2), it was held by the High Court of
Calcuita that when a Hindu disappears and is not heard of for a
length of time, no person ean succeed to his property as heir until
the expiry of twelve years from the date on which he was last heard
of ; and a similar rule appears to have been adopted by the same
Court in Guru Das Nag v. Matilel Nag (3).. But both these
rulings are antecedent to ‘the Evidence Act which now. regulates
all questions of evidence; and the ruling which seems to tome
nearer to the present case than either of the other two cases is the
Full Bench ruling of this Court in Farmeshar Raiv. Bisheshar
Singh (41, where it was held that in a suit by a reversioner next
after a missing reversioner the death of such missing. reversioner
might, for the purposes of such a suit, be presumed under the pro-
“visions of 5, 108 of the Evidence Act, though the learned Judges

(1) L T. R., 7 All 207. (33 8B, L. R, 4p.16..
(2) 2 B‘i'LtB, A O,y 134, (49 I, L, K., 1 A 1. 530
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donbted whether, in a suit for ihe purpose of administering the
estate of a missing Hindwv, the rule contained in the above-men-
tioned section of the Hvidenee Act would be applicable.

@

In the present case the learned pleader who bas appeared in
support of the appeal, has made no attempt to show that the rule
which I am now considering is regarded by the authorities of Hindu
law as a rule of succession and inheritance, to which the provisions
of s. 24 of the Civil Courts Act (VI of 1871) would be applicable;
and under such circomstances I must hold that the question,
whether the missing Grobind Saran was alive in 1882, at the time of
Muosammat Sheo Kuaria’s death, is a-simple question of evidence
governed by ss. 107 and 108 of the Evidence Act ; specially as the
question in this case does not relate to the admitted property of
the missing Grobind Saran; but the point is, whether Gobind
Saran was alive at the death of Musammat Sheo Kuaria, 5o as to
inherit any portion of the ostate - of bis maternal grandfather after
the death of the widow,

Now, ss. 107 and 108 of the Evidence Act may be read together,
because the latter is only a proviso of the rule contained in the
former, and both constitute one rule when so read together. The
sections are thus worded :—

“When the question is, whether a man is alive or dead, and it
#s shown that he was alive within thirty years, the burden of prov-
ing that he is dead is on the person who affirms it. - Provided that
when the question is whether 2 man is alive or dead, and it is
proved that he has not heen heard of for seven years by those who
would naturally have heard of him if he had been alive, the burden
of proving that he is alive is shifted to the person who affirms it.”
The ryle so enunciated has obviously been borrowed, with hardly any
mddification, from the English law of evidence as stated in Tuylor's
celebrated work (s. 187, 2nd ed.), from which I may quote the
~ following passage ;—" In such case, after the lapse of seven years,
the presumption of life ceases, and the burden of proof is devolved
on the other party. This period was inserted, npon great delibera«

tion, in the statutes respecting bigamy, and the statute concerning -

leases for lives, and has since been adopted, by analogy, in other

. eases, « Bat. althouvh a'person who hag not been heard of for seven
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years is pxe%umecl to be dead, the law raises no presuimption as to
the time of his death 3 nd therefore, if any one has to establish the
precise period during hho:,e seven years at which such person died,
he must do 20 by ev1dence, and con neither rely, on the one hand
upon the presumption of death, nor, on the other, upon the pre-
sumption of the continuance of life.”

I am prepared to accept this as a good explanation of the ruls
contained ifi 88, 107 and 108 of the Hividence Act, and I do'not
think that those sections, taken togsther, lay down any rule as to
the exact time of the death of a missing person. So that whenever
the question as to the ewact time of death arises, it must be dealt
with according to the evidence and circumstances of each case;
when the death is alleged to have occurred at any time not affected
by the presumption of law as to the seven years. In the present

cage the Court of first instance, upon the evidence before if, fourid

that ¢ the plaintiff’s witnesses fully prove that he (Gobind Saran)
has not been heard of for fifteen years,” and the Court went on to
discredit the allegation of the defendant that his father disappeared

‘only ten years ago. This finding, as I have already said, was

accepted by the lower appellate Cuurt as justified by the evidence
and circumstances of the case; and that Court found that the
missing Gobind Saran was dead at the time when, by the death
of Musammat Sheo Kuaria in 1832, the estate of her deceased
husband, Hanuman Dat, would devolve npon his daughter’s sons;
the widow's estate having then terminated.

I accept this finding, which I regard as one of fact and not
open to any objection, on the ground of illegality or irregularity,
and I take it that Gobind Saran was not alive when Musammat
Sheo Kuaria died on the 10th October; 1882, ' This being so;
Gropal Baran was the only danghter’s son of Hanuman Patupon
‘whom the estate of his maternal grandfather would devolve, to the
exclusion of the defendant. The Hindu law upon the sabject seems
to me fo be perfectly clear ; and I may rofer to ss, 477-479 (2nd ed.}
of Mr. Mayne’s valuable work as enunciating the principles upon
which a daughter’s son inherits the property of his maternal grand= -
father, Whatlsrerrurdedm Hindu law as woman’s estate isdescribed

’ihy Mr. Mayne i in gs. 536 and 537 of his ,work; and the naturs

of - such estate is apylicable alike to a wxdow)and & datightér; both
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boing a sort of lifs-tenant—a phrase which I use only by way of

analogy. Inthe caseof asonless Hindu, bis separate estate devolves,
in the first instance, wpon his widow or widows, and thereafter
upon the daughter or daughters, and it is not till the death of the
daughter or daughters that the daughter’s son’s right of inheritance
initiates. And I may here quote a*passagefrom s. 479 (2nd ed.)
of Mr. Mayne’s work, which, in principle, is fully applicable to the
rights of the defendant Dharup Nath; for even his father Gobind
Raran’s right of inheritance could not initiate till after the death
of not only the widows of Hanuman Dat, but also of any daughters,
if such were in existence at the time of the death of the widow
Sheo Kuaria. Mr. Mayne says— : '

A daughter’s son, on whom the inberitance has ouce actually
fallen, takes it as full owner, and thereupon he becomes a new
stock of descent, and on his death the succession passes to his beir,
and not back again to the heir of his grandfather. But until the
death of the last daughter capable of being an heiress, he takes no
interest whatever, aad therofore can transmit none. Therefore, if
he should die before the last of such daughters, leaving a son, thus
son would not succeed, because he belongs to a completely ditferent
family, and he would offer no oblation to the maternal grandfather
of his own father,” :

This passage, which is fully supported by authority, shows
that the death of a daughter’s son, antecedent . to the death of o
danghter, would prevent the estate from devolving upon the son
of such daughter’s son ; and this rule applies d fortiori to a case
such as the present, where tobind Sarau, the father of the defend-
ant, namely, the grandson of Hanuman Dat, has been found to
have died before the death of Hanuman Dat’s second widow, Mu-
sammak Sheo Kuaria, Gopal Saran was therefore the only exist-
ing son of a daughter of Hanuman Dat when the latter’s widow,
Sheo Kuaria, died in 1882 ; and upon this state of things, I have
no doubt that the whole estate of Hanuman Dat devolved, upon
the death of the widow, on Gopal Saran. But Gopal Saran, by
.8 deed of sale of the 24th December, 1882, conveyed his rights
and interests in the estate of his maternal grandfather fo the plain-
tiff-respondent, and that deed has been found by the lower Courts
below to*have been genuine aud valid,—a finding which we cannot
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disturb in second appeal. And this being so, the plaintiff is
entitled to all that his vendor conveyed to him, and for these reasons
1 would dismiss this appeal No. 1622 with costs.’

The cross-appeal No. 1750 of 1885 rolates to the property
which has been found, as a question of fact, by the lower appellate
Court not to have belongod to the estate of Hanuman Dat ; and
that being so, it couldnot devolve upon the plaintiff’s vendor, Gopal
Saran, an—d the latter had no title to convey. The finding Leing one
of fact, cannot be disturbed in second appeal, being open to no legal
objection, and for this reason I would also dismiss the plaintiff’s
appeal No. 1750 with costs.- '

BroprugsT, J.—I concur in dismissing these two appeals with
costs,

Appeals dismissed.

APPELLATE CRIMINATL.

Before Alv, Justice Straight, Offy. Chief Justice, and Mr, Justice Brodhurst
QUEEN-EMPRESS ». MOHAN.
Murder— Culpable homicide not amounting to murder— Grave and sudden provocas

tion—dAct XLV of 1860 { Penal Code), 3. 800, Exeaption 1, 302, 304,

Upon the trial of a person charged with the murder of his wife, it was proved
that the accused had entertained well-fornded suspicions that his wife had
formed a crimival intimacy with another person; that one night the deceased,
thinking that her husband was asleep, stealthily left his side ; that the aceused took
up an nxe and followed her, found her in conversation with her paramour in n
public place, and immediately killed her, .

Held that the act of the accused constituted the erime of murder, the facts
not showing * grave and sudden provoeation” within the meaning ofs 300, Ercep-
tion 1 of the Penal Code, 80 as to reduce the offence to eulpable homicide not
amounting to murder, .

Queen-Bmpress v. Damarua (1) distinguished by Strareur, Orre. O KA

THIS was an appeal from a judgment and order of Mr. H. P..

Mulock, Sessions Judge of Shéhjabénpur, dated the 4th January,
1886, convicting the appellant of murder aud sentencing him to

transportation for life. The facts of ‘this case are stated in the
‘udgment of Brodhurst, J.

The appellant was not re;ﬁresented;

(1) Weekly Motes, 1885, p. 197,



