
1885 into the latter or subsidiary part o f the order of reference. I am
Bir unable therefore to follow my learned brother Mahraood into his

V. discussion of this Court’s judgments given in cases not the subject
of this reference. Bnt perhaps it may not be irregular to remark̂  
with reference only to the literary aspect of his criticisms on the 
phraseology used by Sir Comer Petheram and me in those judg­
ments, that when we said that the Court in question “  had not 
jurisdiction”  to follow the procedure we disapproved, and therefore 
its proceedings were ‘̂ null,”  we meant and said the same as my 
learned brother Mahmood recently did when he annulled the trial 
o f  a first appeal, and remanded the case for new trial, because the 
Judge, having unquestionable jurisdiction in the case, had omitted 
to formulate his judgment in the mode required by s. 574 of the 
Civil Procedure Code [Ma/mdeo Frasad v. Sarju Prasad (1)]. The 
proceedings were treated as null and void, the judgment and decre® 
were pronounced “ illegal,” and a new trial in first appeal was 
ordered. W e did the same in our cases and in similar language, 
but for different irregularitiea. In all the cases alike— in those 
remanded by us and in that remanded by ray learned brother 
Mahmood— the Courts had unquestionable jurisdiction, but they had 
not jurisdiction, that is to say power, in the popular use o f th@ 
phrase, to try them and decide them as they did.

^ 1 1  THE MDIA.N L A W  EEPOKTS. [ tO L . VIIi.

APPELLATE CIVIL.

Before Mr. JiisUce JBrodhuret and Mr. Justice Mahmod£

DHA.EUP NATH (Defendahi) v, GOBIND SARAN (PtAinTiFr),

' GOBIND SARAN (Pjlaiotim) v. DHAEtJP NATH (D bfbndakt).

JSindu Law-^Dmgliterh son--Missing per^on—’Aot I  o f  1872 
(Evidence A.ct% sa. 107,108.

Ss, 107 and 108 of the Evidence Aot, taken togethePi do not lay dovrri any 
lale as to the exact time of the death of a miasing person. Whenever the quea- 
tion as to the exact time o f  death arises,, it mnsti be dealt with aocording to the- 
evidence and circumstiances o f each case, when the death is alleged to hava 
occuvred at any time not affected by the presiimption of law as to the seyea yeav»;

'Secpad Appeals Nos. 1623 and 1750 of 1885, from decrees of R. G. Leeds, 
r. o '[“ “I? 9.̂  Gorakhpar, dated the 26th May, 1885, modifylDg decree® 

Snbord|aate 3adg@ ol Gorakhpurj dated the

: (1) Weekly. 86,
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Ip the case of a souless Hindu, his separate estate devolves, ia tha first 
instance, upon his widow or widows, and thereafter upon the daughter or 
daughters, and it is not till the death of the danghter or daughters that the 
daughter’s son’s right of inheritance initiates; and|he death of a daughter’s son 
antecedent to the death of a daughter would prerent the estate from derolving 
upon the son of such daughter’s son.

Upon the death of a aonleas Hindu, his separate estate deTolved upon his two 
widows, the first of whom had a daughter, who had two sons <? and »?, <? haring a 
son D , A fter the death o f the first wi do-w, the second came into sole possession o f 
the property, and so continued till her death iu 1882. A t that time S was still lir - 
ing, but G had not been heard o f by any of his relatives or friends since 1869 or 
1870. In 1884, a purchaser from iS claimed posaesaion o f the ’whole estate, and was 
resisted by D, on the ground that the estate Ijad, on the death o f the second 
widow, devolved on his father and S  jointly, and was not competent to alienate 
iL

Held that the question whether the defendant’s father was living at the 
îme of the second widow’s death in 1882 was a question of evidence governed 

by S3,107 and 108 of. the Evidence A c t; that under the circumstances the defend­
ant’h father must be held to have died prior to the time referred to ; that conse­
quently, according to the Hindu law, the right of succession to his grandfather’s 
estate did not vest in him jointly with the plaintiff’s vendor, so as to  enable the 
defendant to claim through him; that the plaintiff’s vendor was therefore com­
petent to alienate the entire estate, and the claim must be allowed.

Mazliar AU  v. Btidh SingJi (1), Janmajay Mazimdar v, Keshab Lal,Gliose (2), 
Guru D as N ag  v. Matilal N ag  (3 ), ajjd ParmesJmr Bat v . Misheshar Singh ( i )  
referred to.

On the 10th October, 1882, Musaaimat Sheo Knaria; the sur- 
viving widow of one JEanuman Dat, died. On the 24ih JDecemher, 
388lfj Gopal Saranj the daughter’s son of Hanumaii Dat, sold certai%,, 
lanjled property to the plaintiff^ to which he alleged himself to be 
entitled as the sole heir of Haauman Dat, The plaintiff's elairtt to 
possession of the property was resisted b j  Dharup Uath, the son 
o f Gobind Saran, Gopal Saran’ s brother, and daughter’s son of 
Hanjpiaan Dat, and the plaintiff accordingly sued him for posses­
sion. The defendant defended the saifc as to a portion of the pro­
perty, on the ground that it had, on the death o f Sheo Euaria, 
descended on his father and Gopal Saran, the plaintiff’s vendor, 
jointly, and Gopal Saran was not competent to alienate i t ; and 
p  to the rest, that it formed no portion of Hannman Dafc’s estate  ̂
aad Gopal Saran had no title to it.

(1) I .X . B., 7 All. 297. CS) 6 B. L, Ap. 16.
C2) S B. L, E.,, A. 0., 18d. , (4) I. L. H.j 1 All, m .
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1886 ■ It appeared that Gobiiid Saran, tbe defendant’s father, was 
missing. The plaintiff alleged that Gobind Saran had not been 
heard of for seven years prior to the death of Sheo Kuaria, and 
contended that it must be presumed that at that time he was dead, 
2Che defendant alleged that his father had been heard of within 
that period, and contended that the presumption relied on by the 
plaintiff did not arise.

The Court of first instance (Subordinate Judge of Gorakhpur) 
held that it was proved that the defendant’ s father had not been 
iieard of for seven years prior to the death of Sheo Kuaria, and it 
must be presumed that he was dead at the date of her decease ; and 
it gave the plaintiff a decree as claimed* On appeal by the defends 
aiit the . lower appellate Oonrt (District Jladge o f .Gorakhpur) 
affirmed the decree of the Court of first instance, except as regards 
the property which the defendant contended did not form part of 
the estate of Hanuraan Dat._ As to this property the Court held 
that it did not form part of that estate, and dismissed the plaintiff’s 
claim. The plaintiff and defendant both preferred second appeals 
to the High Oourfcj the defendant’ s appeal being nunabered 162% 
and the plaintiff^s 1750, of 1885.

Mr. / .  Sitneous for the defendant.

la la  LaUa Frasad, for the plaintiff.
MahmooBj J.— These two conneci;ed appeals  ̂ numbered 1623 

and 1750 of 1885, can be disposed of together, as they arise out 
of one and the same decree and su it; and the following pedigree, 
shows the relative position o f persons whose rights have to ha
pppsidersd in this case

Hanumati Dat.

Mueamsnafc Banei 
(1st w ife).

J^usaminftt M atam  (daaghter).

Musammat Sheo EuariQ 
(2nd w ife).

GoMnd Saran,

Dharup, 'Naili 
(defendant).

------- ^
Gopal Sara: ,̂

., Haimrnan Dat had two, 'wives, oae o f , whom was Masammai, 
who gave;bkt& tpSatara;, a, daughter, who sonsij
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G-obind Saran and 0opal Saran. Gobind Saran had a son nattied 
Dharnp ISatb̂  who is the defendant in the suit.

The property in suit to which S. A. Np. 1622 relates has been 
foTiBd to have formed the estate of Hanuman Dat, and upon his 
death witboijfc a son, it would, by the usual course of Hindu law", 
devolve upon his two widows, who would take together as a single 
heir with the ri^ht of survivorship, and no part of the estate would 
pass to any more distant relation till both were dead. This is shown 
by Mr. Mayne in s, 468 {2nd ed.) of his work on Hindu law, where he 
has cited numerous authorities in support of the proposition. And it 
has been found in this case that, after the death o f  Masammat 
]Bansi, the other widow, Mnsammat Sheo Kuaria, came into sole 
possession o f the property, and continued as such till 10th October, 
,1882, when she died. The main question in this case is— On whom 
did the property devolve upon the death of Mnsammat Sheo Kuaria ?

• It is a principle of Hindu law, as Mr. Mayne has stated in s. 422 
(2nd ed.) of his work, that “  the right of succession under Hindu law 
is a right which vests immediately on the death of the owner of the 
property. It cannot, under any circumstances, remain in abeyance. 
And the rightful heir is the person who is himself the next of kin 
at that time. No one can claim through or under any other per­
son who has not himself takers, nor is he disentitled becanse his 
Etneestor could not have claimed, For instance, under certain cir­
cumstances a daughter’s son would be heir, and would transmit the 
whole estate to his issue. But i f  he died before his grandfather, 
Jiis son would never take.”

One of the sons of Musammat Matara, namely, Gopal Saran, 
was alive at the ’time of Musammat Sheo Kuaria’s death in October, 
1883-4 but his brother, Gobind Saran, father o f the defendant, was 
fidmittedly missing ; and it has been found by the learned Judge o f 
the lower appellate Court that neither-the brother nor the Son of 
Gobind, nor any one else, had heard o f  him ever since he left home 
fifteen years ago ; and the learned Judge has fortified this conclu» 
pion by the fact that on the 24th February, 1882, the defendant 
Pharup Nath himself stated on oath that his father Gobind had 
gone away ten years before, and had not since been heard of. And 
Upoft this state of things the learned Judge, applying the proyisloiis;
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of ss. 107 and 108 of tlie Evidence Act (I of 1872), held that the 
missing Gobind Saran, father of the defendant, conld not be regarded 
as having been alive at the time of Musammat Sheo Kuaria’s death 
in 1882, and that the whole estate which she held by inheritance from 
her husband Hanuman Dat, devolved entirely npon Gopal Saran, to 
the exclusion of the defendant Dharup Nath.

Now, upon these findings of fact, which we are bound to accept 
in second appeal, the first point which has to be considered is, 
whether the provisions o f ss. 107 and 108 of the Evidence Act are 
applicable to the present case with reference to the missing Gobind 
Saran. The learned Judge Kail applied those sections to this case 
by parity of reasoning deduced from the Full Bench ruling of this 
Court in Mazhar Ali v. Budh Singh (I), where it was held that the 
rule contained iti s. 108 of the Evidence Act governs the case of a 
Muhammadan who has been missing for more than seven years, 
when the question o f his death arises in cases to which, under the 
provisions of s. 24 o f Act V I o f 1871 (Bengal Civil Courts Act), 
the Mahammadan law is applicable, That ruling would not by 
itself be applicable to this case, which is governed by Hindu law, 
though the principle laid down in that cane would apply, if the 
quesfciou of the death of a missing person is simply a question of 
evidence and not of succession. In the case o f / anmajay MaZ" 
umdar V. Keshab Lai 6 hose (3), it was hold by the High Court of 
Calcuita that when a Hindis disappears and is not heard of for a 
length o f time, no person can succeed to his property as heir until 
the expiry of twelve years from the date on which he was last beard 
o f ; and a similar rule appears to have been adopted by the same 
Court in Guru Das Nag v. Matilal Ufag (3). But both these 
rulings are antecedent to the Evidence Act whic^L now.regulates 
all questions of evidence; and the ruling which seems to Come 
nearer to the present case than either of the other two cases is the 
I'ull Bench ruling of this Court in Parmeshar Rai v. Bisheshar 
Bingh (4;, where it was held that in a suit by a reversioner next 
after a missing reversioner the death of such missing reversioner 
might, for the purposes of such a suit, be presumed under the pro- 
visions of s. 108 of the Evidence Act, though the learned Judges

(1) I.L . E.,7 All. 297- (3) 5 B. L, B„ Ap. 16.
C5) § B. ]U,B, A, C\, 134. W  I, L. All.
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doubted whether, in a suit for the purpose of administering the 
estate of a missing Hindu, the rule contained in the above-men­
tioned section o f the Evidence Act would be applicable.

In the present case the learned pleader itho has appeared in 
Bupport of the appeal, has made no attempt to show that the rule 
which I am now considering is regarded by the authoi'ities o f Hindu 
law as a rule of succession and inheritance, to which the provisions 
o f 8. 24 of the Civil Courts Act (VI of 1871) would be applicable; 
and under such circumstances I must hold that the question, 
whether the missing Grobind Saran was alive in 1882, at the time of 
Musammat Sheo Kuaria’s death, is a'-simple question o f evidence 
governed by ss. 107 and 108 of the Evidenea A c t ; specially as the 
question in this case does not relate to the admitted property of 
the missing Grobind Saran ; but the point is, whether Gobind 
Saran was alive at the death of Musammat Sheo Kuaria, so as to 
inherit any portion of the estate ■ of his maternal grandfather after 
the death of the widow.

How, ss. 107 and 108 of the Evideaoe Act may be read together,- 
because the latter is only a proviso of the rule contained in the 
former, and both constitute one rule when so read together. The 
Sections are thus -forded

“  When the question is, \vheiher a man is alive or dead, and it 
23 shown that he was alive within thirty years, the burden of prov­
ing that he is dead is on tlie person who affirms it. Provided that 
when the question is whether a man is alive or dead, and it is 
proved that ha has not been heard of for seven years by those who 
would naturally have heard of him if he had been alive, the burden 
of proving that lie is alive is shifted to the person who affirms i t ”  
fh e  r^le so enunciated has obviously been borrowed^ with hardly any 
modification, from the English law of evidence as stated in Taylor’s 
celebrated work (s. 157, 2nd ed.), from which I  may quote the 
following passage;— “  In such case, after the lapse o f sevm years^ 
the presumption of life ceases, and the burden of proof is devolved 
on the other party. This period  ̂was inserted, upon great delibera­
tion, in the statutes respecting bigamy, and the statute concerning 
leases for lives, and has since been adopted, by analogy, in othejr 
, ®as6s. r persoa who has aot been heard of for seven
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yeats is presumed to be dead, the law raises no presiirnption as tc> 
the time of his death ; and therefore, if any one has to establish the 
precise period during those seven years at which such person died, 
he must do so by evidence, and cau neither rely, on the one handj 
upon the presumption of death, nor, on the other, upon the pre­
sumption of the continuance o f life.”

I am prepared to accept this as a good explanation of the rule 
contained in ss. 107 and 108 of the Evidence Act, and 1 do* not 
think that those sections, taken together, lay doWn ahy rule as to 
the exact time o f the death of a missing person. So that whenever 
the question as to the exact time of death arises, it must be dealt 
with according to the evidence and circumstances of each case  ̂
when the death is alleged to have occurred at any time not affected 
by the presumption of law as to the seven years. In the present 
case the Court of first instance, upon the evidence before it, found 
that “  the plaintiff’s witnesses fully prove that he (Gobind Sarai^) 
has not bean heard o f for fifteen years,”  and the Court wenfc on to 
discredit the allegation o f the defendant that his father disappeared 
Only ten years ago. This finding, as I have already said, was 
accepted by the lower appellate Court as justified by the evidence 
knd circumstances of the case ; and that Court found that the 
toissing Gobind Saran was dead at the time when, by the death 
b i Musummat Sheo Kuaria in 1882, the estate o f her deceased 
husband, Hanuman Bat, would devolve upon his daughter’ s sonSj 
the widow’s estate having then terminated. ,

I accept this finding, which I  regard as one of fact and not 
open to any objection, on the ground of illegality or irregolarityj 
and I take it that Gobind Saran was not alive when Musammat 
Sheo Kuaria died on the 10th October^ 1882. This being sô  
Gopal Saran was the only daughter’s son of Hanuman Vsit upon 
whom the estate o f his maternal grandfather would devolve, to the 
exclusion of the defendant; The Hindu law upon the shbjeot seems 
to me to be perfectly clear; and 1 may refer to ss. 477-479 (2nd ed.| 
o f  Mr. Mayne’s valuable work as enunciating the prinoiples upon 
"which, a daughter’s son inherits the property of his maternal grand­
father, Whatisregardedin Hindu la'vv as l6.describec|
Ijy rMr. Mayne in as. S3(> and 531 o f  his, work, and the iiiEitttr& 
 ̂,'0f ';Sttoh' estate':is applitiable''' ;alik©' t<j a; widow': and'-'ft 'da#gbfcerj "boffi
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hemp; a sorfc o f life-imant— a plirase wiiicli I use only by wa}' o f 
analogy. lu the case of a sonlesa Hindu, bis separate estate devolveSj 
ill the first instance, upon his widow or widows, and thereafter 
upon the daughter or daughters, and it is tiot till the death of the 
daucrhter or daughters that the daughter’ s son’s ris;ht of iaheritanceO O '  o  o
initiates. And I may here quote a»passage from s, 479 (2nd ed.) 
o f Mr. Mayne’a work, which, in principle, is fully applicable to the 
rights of the defendant Dharup Nath; for ev'en his father Gobiud 
Saran’ s right o f inheritance could not initiate till after the death 
o f not only the widows of Haauraan Dat, but also of any daughters^ 
if  such were in existence at the time of the death o f the widow 
Sheo Kuaria. Mr. Mayne says —

“  A  daughter’s sou, on whom the inheritance has once actually 
fallen, takes it as full owner, and thereupon he becomes a new 
stock of descent, and on his death the succession passes to hia heir, 
and not back again to the heir of his grandfather. But until the 
death of the last daughter capable of being an heiress, he takes no 
interest whatever, and therefore can transmit none. Therefore, if 
he should die before the last of such daughters, leaving a son, that 
son would not succeed, because he belongs to a completely different 
family, and he would offer no oblation, to the maternal grandfather 
©f his own father,”

This passage, which is fully supported by authority, shows 
thht the death of a daughter’s son, antecedent to the death of a 
daughter, would prevent the estate from devolving upon the son 
o f such daughter’s son ; and this rule applies d fortiori to a case 
such as the present, where Gobind Sarau, the father o f the defend­
ant, namely, the grandson o f Hanuman Dat, has been found to 
have died before tlie death o f  Hanuman Dat’s second widow, Ma-» 
sammaiSheo Kuaria. Gopal Saran w-as therefore the only exist- 
ins son of a dau^-hter of Hanuman Dat when the latter’s widow, 
Sheo Kuaria, died in 1882; and upon this state of things, I have 
no doubt that the whole estate of Hanuman Dafc devolved, upon 
the death of the widow, on Qopal Saran. But Gopai Saran, by
■ a deod of sale o f the 24th Uecember, 1882, conveyed his rights 
and interests in the estate o f his maternal grandfather to the plain­
tiff-respondent, and that deed h a s  been found by the lower Courts 
below to*ha,Y© been geauine and validj—> a fiading which we oaanofc
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disturb in second appeal. Anri this being so, the plaintiff is 
entitled to all that his vendor conveyed to him, and for these reasons 
I  would dismiss this appeal No. 1622 with costs.'

The c r o s s - appeal No. 1 7 5 0  of 1885 relates to the property 
which has been found, as a qnestion of fact, by the lower appellate 
Court not to have belonged to the estate of Hanaman Dut ; and 
that being so, it could not devolve upon the plaintiffs vendor, Gopal 
Barnn, a n d  the latter had no title to convey. The finding leing one 
of fact, cannot be disturbed in second appeal, being open to no legal 
objection, and for this reason I would also dismiss the plaintiff’s 
appeal No. 1750 with costs^

B rodhubst, J .— I concur in dismissing these two appeals with 
costs.

Appeals dismissed.

18S6 
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APPELLATE CEIMINAL.
Bqfore Mi'. Jmtxce Straight, Offg. Chief Jmtice, and M r . Justke. BrodhursL 

Q U EEN -EM PRESS w. M OH AN .

M urder— Culpahla homicide not amounting to murder— Grave and sudden provom - 
tion— Act X L V  0/ I 86O (Penal GodeJ, e3. 300, Exception 1, 302, 304.

Upon the trial o f a person charged with tho m urder of hia w ife, it was proTed’ 
that the accused had entertained well-founded suspiciona fchat hia w ife had 
form ed a criniiDal iiitiaiacy with another person; that one e ig h t the deceased, 
thiuking that her husband was asleep, stealthily le ft his side ; that the accused took 
up an axe and followed her, found h,er in conversftt.ion w ith her paramour in a 
public place, and immeUiatelY killed her.

Held that the act o f the accused constituted the crim e o f  murder, the facts 
not showing “ grave and sudden provocutioa’ ' within the meaning o f b 300,Sxcep- 
tiora 1 o f the Penal Code, so as to reduce the offoace to culpat)le homicide no! 
amounting to nnirder.

Queen-Empres-3 v, Damarua ( 1 ) distinguished by STKiiQHT, Ors’G. C. 5 . '

This was an appeal from a judgment and order of Mr. H. P,  ̂
Mulock, Sessions Judge o f Shdhjah&npur, dated the 4th Januaiy, 
1886, convioting the appellant of murder and sentencing him to 
transportation for life. The facts o f this case are stated in the 
2iudgment of Brodhurstj J.

was not represented.
a )  Weekly Notes., 18S5,, p.. 1S7. , ,


