464

1886

THE INDIAN LAW REPORTS. [VOL, XII,

After the death of Asmedh Koer, he became the owner of the

m;)roperties as heir-at-law of Asmedh Koer’s husband.
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Then as regards the contention that the present case comes
within cl. (¢) of s. 244, because the respondent Run Bahadur
was g party to the puib, it seems tous that it is not
well founded, because, although Run Bahadur was a party to the
suit, no decree was passed againgt him. He was successful.
The claim sagainst him was that the property in his hands
was liable as having been previously hypothecated. That was
the only claim brought against him in that suit, and so far as
that claim was concerned, the plaintiff's suit was dismissed, and
therefore, although he was a party to the suit, still the question
that has arisen is not a question relating to the execution of
the decree which was passed in the suit in favor of the plaintiff

Upon these grounds we are of opinion that the lower Court
isright in the view which it has taken of the mesning of cl
(©) of s, 244

With reference to the ground which was urged under s. 561
against the order of the lower Court, it is sufficient to say
that -there is a clear admission on the part of Run Bahadur that
he inherited properties to the extent of Rs. 5,000,

H T H Appeal dismissed.

Before My, Justics Mitler and M. Justice Manpherson.
ASHANULLA KHAN BAHADUR (PLAINTIFF) ». RAJENDRA CHANDRA
RAI YORSELF AND AS EXEOUTOR To THE ESTATE OF THE LATE DEBENDRA
OHANDRA RAI (DEFENDANT.)®

Beng. Aot VILI of 1809, s. 64— Landlord and Tenant—Sals of portion of
under-tanure—=Suit for arrears of vent.

There is nothing in s. 64, Beng. Aot, VIII of 1869, which necessarily
Teads to the conolusion that under that section a share of an under-tenure
cannot be sold, so as to render the sale binding upon the judgment-debtor ;
and there is no substantial difference between the sale of & portion of an
under-tenure under that section and under the Civil Procedure Qode.

# Appeals from Appellate Decrees No. 1764 and other enalogous appeals

.of 1884, against the decree of Baboo Beni Madhub Mitter, First Subor=

dipate. Judge of Backergunge, dated the 28th of June 1884, afirming the

decrees of Baboo Apurba Krishna Sen, Munsiff of Potuskhali, dated the
19th of Decembey 1888.
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Where, therefore, a plaintiff, who was the owner of a share in a zemindar,
had obteined & decres against X, who held a taluk in suoh zemindari, for
arreers of rent due in respect of such shere, and in exacution of such
decree brought a share of such faluk to sale, corresponding with hig
share in the zemindari and himself became the purchaser j and where such
plaintiff subsequently instituted s suit against X, who was elso the owner of
a howla and nim-howle under the said faluk for arrears of rent due in
respect of the share of the taluk so purchased by him ; and where it appesred
that the sale at which the plaintiff became the purchaser was afterwards
confirmed, and that he had obtained a sale certificate :

Held, that such suit was not lisble to be dismissed, merely on the ground
that the plaintiff had brought a share of an under-tenure to sale, in
execution of a decree for arrears of rent under s. 64 of Beng. Act VIIL
of 1869 and had thersby soquired nothing by such purchase, there
being nothing in that section fo support such a conclusion. Gobind
Chundor Roy Chowdhry v. Ram Chunder Chowdkry (1), and Reily v.
Hur Ohundeor Ghoss (2) discussed and explained.

THE suits out of which these appeals arose were suits for
arrears of rent, and the facts in all being substantially the same
they were tried together.

The plaintiff was the owner of a 7 annas 10} gundas 1} krant
share of a zemindari called Tuppah Sultanabad. Under the 16-
- anna share of that zemindari there was a taluk named Gunga-
dhur Siddhanto. The plaintiff alleged that one Thunda Bibi
had bacome owner of 1} anna share of that taluk by a Aibanama
from one Karimuddi; that another 4 annas share of the taluk
belonged to Modun Narain Bhuttachsrji and Tara Moni Debi
and that Thunda Bibi and Haran Chandra Gungopadhys had
acquired this 4-anna share by purchase and inheritance
respectively ; that the plaintiff having obtained decrees for
arrears of rent in respect of the 1} anna.and 4 annas share of
the ssid taluk respectively, brought those shares to sale and
himself purchased the 5 annas share of the taluk, whmh was
sitaated within the 7 annas 10} gundas 1% krant share of
the zemindari Tuppah Sultansbad belonging to him, .or in

other words that~he. had purchased ‘the 7 snnss 103 gundas'

1} krant share of the 5i-a,nna, shave of Thunda, Biki and -Haran
Chandra Gungopadhya brea.mng it a5 16 annas ; that the defend-
ants held under-tonures under the said talak, and as the rents

(1) 22 W, B, 421, " (9L L 1,9 Culo., 722,
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due to the plaintiff’s share in respect of those under-tenures

Asaanuviza were not paid these suits were instituted for recovering those
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arrears of rent.

The defendants in all the suits contended that the suits
could not be maintained, inasmuch as the rent in respect of
the plaintiff’s alleged share were never collected separately, and
the plaintiffs co-sharers in the taluk were not made parties, and
that the plaintiff had obtained no right to the taluk mentioned
in the plaints, inasmuch as his purchase was invalid ; they also
raised several other defonces to the suits which were immaterial
for the purpose of this report and which were not gone into by
the lower Courts.

The Muunsiff held that the plaintiff’s purchase of the share
in the taluk was invalid, and that the suits could not be
maintained as the plaintiff's co-sharers had not been made
parties, and he accordingly dismissed the suits.

The Subordinate Judge confirmed the decrees of the lower
Court upon grounds which sufficiently appear inthe judgment
of the High Court.

The plaintiff now appealed against those decrees.

The Adwvocate Qeneral (The Hon, @ C. Paul), Baboo
Rasbehari Ghose, Baboo Srinath Bunerjee, Baboo Basunt Coomar
Bose and Bahoo Kuloda Kinker Roy, for the appellant.

Bahoo Durga Mohan Das and Baboo Bhobun Mohan Das, for
the respondents,

The judgment of the High Court (MITTER and MACPHERSON,
JJ.) was as follows :

These appeals will be governed by one judgment. It is alleged
in the plaint that the plaintiff is the owner of a zemindari to
the extent of seven annas and odd gundas; that within that
zemindari there is an ousut taluk called Gungadhur Siddhanto ;
that the defendant Thunda Bibi and another person held ode’
anha five gundas, and four annas respectively of this ousut taluk ;
that the plaintiff brought two suits for rentdue on account of
‘his share in the zemindari from the holders of the two aforesaid
shares veapectively; that he obtained decrees, and in execution



VOL. XIL] OALCUTTA SERIES.

of those decrees he brought to sale the share of the ousut taluk
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corresponding with his share in the zemindari, and himself became 3 grinorra
the purchaser. The plaint further alleges that, subordinate to , Kuan

this ousut taluk Gungadhur Siddhanto, is a kowlw, and there is
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also & mim-howla, subordinate to the howls, both belonging to' Cuanona

Thunda Bibi. It is further alleged in the plaint that the whole
rent payable on account of the nim-kowle was Rs, 112, and the
plaintifs share out of it is Rs 17-6; but this share of
the rent, the plaintiff has been collecting separately, and that the
defendant Thunda Bibi having defaulted to pay the aforesaid rent
in the years 1287, 1288 and 1289, the present suit was brought to
recover the same.

Various objections were teken in the written statement, but
it is not necessary to refer to them in detail now.

The Subordinate Judge has dismissed the appeals preferred
against the Munsiff's judgment dismissing the plaintiff's suits,
upon the ground that, as the plaintiff brought a share of the
ousut teluk to sale, in execution of his decrees for arrears of
rent, under s, 64 of Beng Act VIII of 1869, and as under
that section a share of a tenure conld not be brought to sale
the plaintif’s purchase is invalid. The Subordinate Judge
therefore dismissed the plaintiffs suit on the ground that by his
pmchase he has acquired no title to any share of the ousut taluk,
end in support of his decision has referred to the two cases of
Gobind Chunder Roy Chowdhry v. Ram Chunder Chowdhry
(1), and Reily v. Hur Chunder Ghose (2). He bas further relied
upon the language of s, 64 of the Rent Act which runs as
follows: “If a decree is given in favor of a sharer in a joint

undivided estate, dependent taluk, or other similar tenure, for

money due to him on account of his share of the gent of an
tinder-tenure sitiate in such undmded estate, taluk, or tenure

no order for the sale of such under-tenure in executlon of such .

decree shall be made unless and until all moveable property (if any)

which such Judgment-debtor may- possess within the Junsdwtlon .

of the Oourt . in which the suit was mstztuted sha.ll ha.ve ‘Been

" semed and sold in execution of such decree, and the sale ‘of guch .

property, if any, shall have proved insufficient to satisfy the
()92 W. B, 421~ '@ L L By 9 Oulo, 722,
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judgment. In such case such under-tenure, if of the natyre

asmanoons described in s 59, may be seized and sold in execution of guch
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decree, according tothe ordinary procedure of the Court and not
in the manner provided in the said section, and every such sale shall
have such and the same effect as the sale of any immoveable property
sold in execution of a decree not being for arrears of rent payable
in respect thereof.”

In this case the plaintiff, after the sale was confirmed under the
provisions of the Code of Civil Procedure, obtained a sale-certificate.
According to that sale-certificate, he has a valid title as regards
the share sold, against the judgment-debtor whose property was
sold. Although s. 64 speaks of the sale of the whole under-
tenure, it does not appear to us to follow from it that the sale of
a portion of an under-tenure would not be binding between the
purchaser and the judgment-debtor, whose property is sold under
that section. Thereisno question that if this sale had taken place
under the provisions of the Code of Civil Procedure, and if no
reference had beon made to s 64, the sale would have been valid.
But we fail to see any substantial distinction between the sale” of
@ portion of an under-tenure under the Code of Civil Procedure
and under s, 64 of the Rent Act. In both cases the same for-
malities have to be gone through. It appears to us that there is
nothing in the language of s. 64 which necessarily leads to the
conclusion that under that section a share of an under-tenure could
not be sold so as to render the sale binding upon the judgment-
debtor. The cases cited do not support the view of the Subor-
dinate Judge. In the case of Gobind Chunder Koy Chowdhry v.
Ram Chunder Ohowdhry (1), the question at issue between the
porties was whether the purchaser of a certain share of an under-
tenure acquired such a right under his purchase as would entitle
him to'lold that share free from the payment of rent to the
superior holder, The plaintiff in that case was the purchaser of &
fractional share, and it is stated in the judgment that the defend-;f
ant having obtained a decree against him, (that is the plaintiff)
for rent, the latter brought that suit in order to have
it declared that he was not liable to pay any rent.
Couch, 0.J., in delivering the judgment of the Court, says: “If

(1) 2 W. R, 421,
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a person chooses to purchase part of an under-tenure he must

469

1888

take his position as being jointly liable for the rent with the pmanuira

other under-tenants.” So what was decided in that case was
not that the purchase was invalid as between the purchaser
and the judgment-debtor, but that by his purchase the plaintiff
was not entitled to hold the share purchased, rent-free,

In the case of Reily v. Hur Chunder Ghose (1), it was decided
that the purchaser of a share of a tenure doesnot acquire the
property free from encumbrances. The words used are: It
has been established by a number of decisions in this Court
that a purchaser under s. 108, Act X of 1859, which corresponds
to s. 64, Bengal Act VIII of 1869, acquires the judgment-
debtor’s’ rights and interests only.”

This case, far from being an authority in supportof the view
of the law taken by the Subordinate Judge, seems to us to lay
down that a purchaser of a portion of a tenure acquires the
judgment-debtor'’s rights and interests only. We are unable
to agree with the Subordinate Judge that under the purchase
mentioned in the plaint, the plaintiff has acquired no title in
the ousut taluk. That being the sole ground of the decision
of the lower Courts, we think that these cases must go back
to the Munsiff in order that all the other points arising in the
cases may be disposed of.

We think it right to notice, an objection that was taken on
behalf of the respondent. It was wrged that in this case the
rent was payable not only to Thunda Bibi, whose rights and
interests the plaintiff has purchased in the ousut taluk, but
also to other persoms not parties to the suit, that is to say that
the rent of the howle and nim-howla was payable to Thunda
Bibi and her co-sharers inthe ousut taluk. We find that an
objection was taken in the written stafement to this seffect.
With reference to the facts stated above the allegations in the
plaint are not clear. In cerfain analogous cases the finding of
the Subordinate Judge upon the evidence is' that there wis no
separa.te payment of rent in respech of that share of Thunda
Bibi which was sold, and 'in respect of the share of the same
lady which was not sold. If that finding is correct. it would

(1) I, Ln B:’ 9 Oalcl} 722'
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be in conflict “with the statement made by the defendants in
these cases. In their written statement they say that their
share of rent was payable not only to Thunda Bibi but also to
other persons her co-sharers in the ousnt taluk. This point
will have to be gone into on remand, if it really arises between
the parties. If the Court finds that there is no other co-sharér
to whom the rent of the howla and nim-howla was pagables
but that the entire rent was payable to Thunda Bibi, then the
plaintiffs suit would not be liable to any objection. But it
would be necessary to apportion the remt of the subordinste
tenure between the purchaser and Thunda Bibi, and after appor-
tionment of the rent, the plaintiff would be entitled to his
proportionate share. But if the Munsiff finds that the rent of
the Zowle snd mém-howle was payable not only to Thunda
Bibi but also to other persons, then the cases would be open to
the objection of defect of parties.

Costs will abide the result.

HTH Appeal allowed, and, case remanded.

Before My, Justios Gunningham and My, Justice O'Kinsaly.

RAJANIKANTH NAG RAI CHOWDHURI (Praintirs) v, HARI
MOHAN GUHA AND orEERS (DEFENDANTS,)¥

Transfer of Property Act (IV of 1882), & 186=~=Right of Suit—Suit fo
s6t asids @ document— Actionable claim,

The co-sharers of a Hindu family, one of whom weas a minor, owned
certain immovesble property in Munshigungo near Dacca. In 1873 a
perpetual lease of this property, executed by all the co-sharers except
the minor, was granted to certain persons hereinafter called the lesstes.
Onthe minor's behalf the lease wes executed by his elder brother s
guardien of the minor,, In May 1882, the minor, who bed previonsly
attained his majority, aued the lemsecs and his oo-sharers for a declaration.
of hi§ right to and for possession of hig share in the'said property, u.llegm
that the perpetual lease was not binding on him. On the day after the mstl
tution of the suit the plaintiff sold all his interost therein to .4 for Rs. 800.

Held, that A4's purchese was sn actionable olaim within the mesning of
8. 185 of the Transfer of Property Aot (IV of 1882.)

* Appeal from Appellste Dacree No. 2369 of 1884, against the deetse
of Baboo Maii Lall Sirkar, Second Subordinate Judge of Dacca, dated the 11th
of Septeuiber 1884, afirming the decree of Baboo Chandra Mohan' Mookem
Munsiff of Munshigunge, datedl the 24th of September 1883.



