
B r o d h u r st , J .—I entirely concur in dism issing the appeal 
with costs, and in the reasons given by m y brother Oldfield for so mal
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Appeal dismissed.
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Befi^e Mr. Justice Oldfidd and Mr, Justice MahnooL 

M A K T A B  l iE G  a n d  o t h e r s  ( D b p e n d a k t s )  v. HASAN A L l  ( P x a i h t i f f ) . *

Civil Procedure Code, s. 561— Objections htj respondent— Wiihdrateal of appeal.

W here an appeal was dismissed upou the application o f  the appellant himself 
made before the hearing,—AeW that the respondents, who had Qled objections to the 
decree o f  the Court o f first instance u nder s. 561 o f the Civil Procedure Code, had no 
claim to have their objections heard, notwithstanding the dismissal of the appeal. 
Coomar Puresh Narain Roy v. Watson and Go. (1 ) and Dhondi Jagammtli v. The 
Collector o f Salt Rtvenue ( 2) referred to.

The facts of this case are stated in the judgment of Oldfield^ J.
Mr. JSihlett, for the applicants (defendants).
Munshi Kashi Prasad^ for the plaintiff.

O l d f ie l d , J .— This is an application, under s. 622 o f the Civil 
Procedure Code, to revise an order o f the lower appellate Court 
passed in an appeal from a decree of the Munsif o f Muhammad- 
abad. The plaintiff brought a suit against the apphcants before us 
for damages for breach of contract. The Munsif decreed a portion 
o f the claim and dismissed the remainder. The plaintiff preferred 
an appeal, and the applicants before us, who were respondents, filed, 
obifictions under s. 561 o f the Code. Before the hearing began the
plaintiff-appellaat applied to.wifchdraw  ̂ a appeal,,
dismisse^j and the -xpphcants’ objeciions at the same time
dismissed, V i ihout the l̂ovyer̂ apjgeljatê Ĝ ^̂  into them. It
is tiiig“order of the Judge we are asked to reTise. I  am df opinion 
that the applicants had no claim, under the circumstances, to Lave 
thfeir,phjectiOT^ itself was not heard. The
terms of s. 561 are, that a respondent may, upon the laeaTingj stip- 
port the decree on any grounds decided against him ih the Court

* Application No 217 o f 1885 for revision under s. 622 o f the Civil Procedure 
Code o f an order o f J. M. G. Steinbeit, E s q , D istrict Judge o f  A^amgarh, dated 
the 21st July, 1886.

(1) 23 W. B. m .  (2) I. h. R-, 9 Bora. 2S,

1886  
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1886 below, or lake any objecl,ioii to the decree -wliich he could liave
Makta's ^ ^  taken by way of appeal, but he can only do so upon the hearmg

that is, if the appeal cumes to be heard. This view is supported
by Coomar Furesh Narain Roy v. Watson 4' Co. (1) and Dhondi
Jagannaih v. The GoUectot o f Salt Revmue (2), the latter decision 
proceeding upon the same ratio decidendi. This application must 
therefore be dismissed.

M ah m ood , J,— I am entirely of the same opinion, and would 
add that the principle o f this decision is in accord with that which 
the Procedure Code and the law recognizes as applicable in cases 
where the action of one party to a suit is dependent on that of 
the other. It proceeds upon the hypothesis that had the apphcants 
really desired to object to the lower Court’s decision, they would 
themselves have preferred a separate appeal. The right o f a res­
pondent to have his oVyections heard as if  he had appealed must, 
I  think, depend on the appe\la,nt’ s appeal, and should only be allow­
ed when the appellant proceeds with his appeal to a liearing. In my 
experience these objections are generally filed long after the time 
allowed for appealing has expired, and the hearing of them is sub­
ject to the condition of the appellant proceeding with his appeal to a 
bearing. The right to have these objections heard vanishes when 
the condition upon which they depend vanishes, and this upon 
general principles. In this ease the appeal itself was never heard.

Application dismissed,
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Before M r . Justice Oldfield and M r , Justice Mahmood.

W A E IS  A L I ( D b f b n d a n t )  v.  M U H AM M A D  ISM AIL a s d  o t h e r s  

( P l a i s t i f f s ) .  *’

“  Beni-free grant'’ — Rent” — Services— Jurisdiction-Civil and Revenue CMirtu-— 
Act X I I  0/1881 QN.- W . P . Bent Act), ss. 8 (2 ) ,  30, 95 ^c)— Act X I X .  d/1873 
{N .-W . F ,  Land Revmue ^ c {),s s . 3 (4 ), 79-89., 241 (A).

A  Biiife was brougtit for the ejectm ent o f  the defendant from  certaia land, 
on tlie allegations that it was rent-paying land which had been granted to the 
defendant’ s vendor hy the plaintiff’ s father free from  payment o f any rent, on

* Second -Appeal No. 1749 o f 1885, from  a decree o f  W . B. Barry, Esq., 
Additional Jxidge of Aligarli, dated the 20th August, 1885, conflrm icg a decree o f 
Baba Ganga Presad, M ansif o f Koil, dated th e 5th January, 1885.

( I) 28 W. E, 329. (2) I. U  H.; 9 Bom. 2S,


