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1, the Courts below were, in my opinion, right in

g0 the defendent’s deed, sud I dismiss this appeal

E"' 4
with costs.

Manxuon, J.~1 concur,

Before My, Justice Gldficdt and &ir. Justics Tyrreil,
BREIARL DAS (Praxcatrry v, K ALIAN DAY (UErENDANT),

Arbitration—Making wwoasd after the tme allowed by Courie ol

Prozedree Code, 50 H21.

TUnder 5 521 of the Civil Proceduve Codv, the rule that no award shall be
‘made” within the period fixed by the +ourb, iz aquivalent to o zule
ard must he “ delivered” wichin that period.

valid unle
that the aw

+  Upcn a reference to the arbitration of three persons, the Court ordered that
the award made by then should be filed on the 19th September, 1845, The award
svas not filed on thot date, but was signed by two of the arbitrators on that date,
and by the third arbitrator en the 20th september, on which day it was fited, Tt
f1ad been agreed that the opinion of the majority should carry the decision.

Held that $hie award wos not *f made within the period fixed by the Cours®”

within the raeaning of s. 521 of the Civil Procedure Code.

Tuw facts of this case are stated in the judgment of the Court.

Bubu Ratan Chand, for the appellant.

Pandit Nand Lal, for the respondent.

"TynugrLi, J.~This case is one in which a reference to arbitrae
f#ion was made when the suit was in the Court of first instance.

The question at issue was referred to three arbitrators, namely,
Nand Kishore, Jit Mal and Beni Ram, and the order of the Court
was, that the award made by these arbitrators should be filed, that
is to say, made and delivered, on or before the £9th September,
1585.* As a matter of fact the award of the three arbitvators was
not filed on that date, bub was signed by two of them on that date,
and by Beni Ram, the third arbitrator, on the 20th September,
Both parties ohjected to the propriety and correctness of the
arbitrators’ award, but their -objections were overruled, and a
decree based on the award was passed.

. * First Appeal Nu. 87 of 1886, from an order of Lala Banmn Lad, bubuldmate
Jud goof Ahgurh, dwtei the 10th May, 1884,
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On appeat by the defendant the lower apypellate Court set
aside this decree, holding the award to be invalid, and remitted
the case to the frst Court for tiial on its merits. This order of
the lower appellato Court is the subject of the present appeal.
The learned pleader for the appellant, while admiiting that the
award vwis not signed, filed and delivered within the period
allowed by the Comrt, contends notwithstanding that the award
was “made’” on the 19th September, in the sense of the last para-
graph of s. 521, and therefore was valid.  He bases his argument
mainly on the terms of s. 515 of the Code, which provides that
when an award has been ninde, the parties shall sign it, the argu-
ment being that an awuard, though unsigned, may still, in the
gense of that section, be considered to have been “made.” He
also contends in an oral plea that the award of two out of three
arbitrators having been made and signed on the 19th September,
the award was a good one, inasmuch as it had been agreed thaf
the opinion of the minjority should carry the decision. T would
not allow these contentions, Looking to 3. 508 of the Code, I
find that it is the duty of the Court to fix the time for ¢ delivery”
of the award, and under s, 514, if the award canvot be completed
within the time so fised, the Court may enlarge the tiwe for its
“ delivery,” These are the only provisions referring to the pesod
to be fixed by the Courb ; and as they both contomplate the delivery
of the award, which necessarily pre-supposes'the making and sign-
ing of such award, it follows that, under s. 521, the rule that no

award shall be valid unless “made” within the period fized by the

Court, is equivalent to a rule that the award must be ¢ delivered”
within that period. In the case before us it is to be noted that
the order to file or deliver the award before the 19th September
was as precise ag it could be. The award, thevefore, in the cuse
which was signed by two arbitrators only within the tinte fixed
for its delivery in a completed state, and was not filed till the day
after the expiry of the limit fixed by the Court, was not “ made
within the period fised by the Comrt.” As to the oral plea, it ig’
sufficient to say that the Court’s or der was, that the award of the'
three arbitrators, and not the award of the mnjority, should be.
filed on or before the 19th September ; and even the award of the
mapmty was not delivered or filed on that'day: ‘I am; therefore,
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of opinion that the pleas in appeal are not sound, and that this 1886
appeal must be dismissed with costs.

"
Benani Das

.
OLDFIELYD, J.—I1 concur. EaLiax Das.

Appeal dismissed.

Before dr. Justice Oldfiedd and Alr. Justice Torrell. J;;S’S’g

NAND RAM (PramxTirr) v SITA RAM anp avorer: (DerEspants).” i
Ewecution of decrec—Decree enforeing the right of pira-emption— Non-payment of

purchase-ioney deereed Ly appellate Court— Restitution of purchasc-money

paid under lower Cowrt's deereemCivil Procedure Code, 8. 533—4 pplivation
for restitution— Bevival of upplication —Aed XV of 1877 (Limitation Act), sch.

ii, Vo 179 (4).

A decree for pre-emption was passed conditionally upon payment by the
decres-holder of Rs, 1,139, and in July, 1830, the pleintiff pa’'d {hiz amount inte
court, and it was drawn out by the defendant in Auagust, 1831. Meanwhile, in
July, 1881, the Higl Court in second appeal raised the amount to be paid by the
pfaintiff to Ra. 2,400, but the plaintifi ailowed the time limited for payment of
the excess difference to clapse without paying it and the decree for pre-cmption
thereupon became dead. In May, 1883, the plainéiff applied in the exceution
department for the refund of the deposit which had been drawn and retained by
the defendant. This application was granted and the defendant ordered to re-
fund, and this order was confirmed o appeal in Jannary, 1885, and by the High
Court in second appeal in May, 1885, Meanwhile the first Court had suspended
execution of the order pending the result of the appeal, and in December, 1884,
removed the application temporarily from the “pending™ list. In February, 1883,
the plaivtiffi applied for restitution of the amount deposited, asking for sttach-
ment and sale of property belenging to the defendant, - This application was dig-
miseed as barred by limitation,

Beld that this application was only a revival of the application of May, 1883,
which was within time.

Held also that the plaintiff was, in the sense of s. 583 of the Civil Procedure
Code, *a party entitled to a benefit by way of restitution under the decree” of
the BHigh Court of July, 1881 ; that it was a necessary incident of that decree that
Te was entitled to restitution of the sum which he had paid as the sufficient price
under the decree of the lower appcllate Court ; that he was competont under s, 583
to mo’re the local Court to execate the appellate decree in this respect in his
favour “ sccording bo the rules preseribed for the execution of decrces in suits 37
that he did this in May, 1883, by an application made according to law in the
proper Court in the sense of art. 179 of the Limitation Act ; and that his present
application o the same effect being wnthm thiree years from that application was

) within time,

* Second Appeal No. 52 of 1886, from an order of M. 8. Howell, Esg,,
District Judge of Aligarh, dated the 12&!\ April, 1886, reversing an order of Babu
Abiuash Chandar Banarji, Subordinate Judge of Aligarh, dated the 6th Febroaxy,
1886.



