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I  dissented from  tho m ajority o f  the F a ll Bench in. the ruling 
referred to, but I nm bound to dccido this case in accordance with 
it. A  decision o f  a D ivision  Bench o f  this Gonrfc has besii cited tp 
the effect t h a t t h a t  th6 proviso in s . 230 applies to those decrees 
which would be burred on the date o f  the Code com in g  into forcGj 
and does not apply to those decrees w hich  w ere n ot barred by the 
twelve years ’ rule when the Code came into force , and which conld 
have been executed oij the C ode com in g  into force  by  reason o f  
the fact that the period o f  tw elve years l\ad nob esp irod from  the 
date riientioned in g. 230 ” -— [_Tufail Ahm ad  v. Sqdho Saran 
Singh (1 j].

A cco rd in g  to this ruling, the decree we are dealing with would 
mot be saved by  the proviso, which woivld not apply to it.

B ut 1 am unable to concur in tho interpretation o f  the provisq 
taken by  the learned Judges in that case.

I would set aside the orders and remand the ease for execution. 
Appellant will have costs in all Courts.

Case remanded.

Before M r. Jmtlce Siraigjit, Off’g. Chief Justice, and M r. J ubUcc MaJmood.

R A M  ilU  FAB (P laintiff) v. D IIA N A U E I and otiikrs (DiiS'iiSCANTs).*

Mortgage— Fit si and second mor tgages— Jlcglslered and nnrcfjistercd documents-^ 
A c tin o fl% n {R p o is tr a tio n .A c t)^  s, 5Q~~Fra'uduh:ni transfer— Act I V . oj 
i'8S2 {Transfer of Proj^erig Acf,), s. 53.

Apart from any question of (?cnubablo estoppel, such as described by T ord 
flairns in tbe Agrci B M h  v. Barry  (2), whore one person takes a possessory aiort-,

; gage of property with full knowledge and notice that anotlier is iii posses
sion of suoli property under an earliei,’ iasfcrnment, o f 'a similar kind, lio cannot be 
said to be acting in good faitb, and ths principle of s. 53 of tlie Transfer of Pro
perty Apt (tV . o f 1S82) is applicable to Eineii a tranaaction. In  ancli a condition 
of circumstances, gwad the prior title, thougli created by  an unregistered instru- 
went, tlie atutus of the second mortgagee under his regifstered document i& affected 
by his own ifiulajides ; and as, on the on« hand, the first'm ortgagee might avoid 
it  on the ground that it  waa eseouted in fraud of him, so, on the other, the second 
^'Oti^agee caunot, on the strength pf hia own fraud, pray in aid the provisions of 
the .ltegij3t.ration Law to give prefereiice to  an inatrnmeiit which records a,

* Second Appeal JSfo, 1629 o f 1S8.'>, from  a deoree Of G. Donovan, Esq .̂, 
t)istrict Jw'ige o't lienares, dated the 2Sth July, 188.7, co»firniing-a decree iii 
i ’audit Rajcath,,Munsi£ 0  ̂ Benares^ dated the 19th February, 1885.

' ,(l)AYeekl7JToteSjl885, p. m  (2) L. 31,7 0 .  L. lS5v .
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tiausactioii that, ill its inception, being fraiuinlentj was a muluTu p a c ttm ,  Sucli 
dociuiicnt would not be a “ document"’ in tlie ecbsp of s. 50 of tlie Registration Act, 
whicli term as therein iised means a docnuient iog'-flly eiii'orcibie, Ilahmal-ulhi 

■V. Sariid-ulla (1 ) referred to.

In a suit for possession, of iimiiov'eable prope-fiy by virtiie of a registered 
instrumeut n£ mortgage eiecuted in 1SS3, ?.g;uust ;i defendant in possession of the 
same property under an iinregistered movtgagc-decd of ISSl (botli deeds being 
instruments the registration of ■p.’hich v.':is not compulsory), it; Vv'as found as a fact 
that fit the time of the execution and re^iabriition ui his mortgage-deed the 
plaintiff was aware that the defendant \?as in possession under liis mortgage.

Held that, under these eircurastaaces, the fact th;it the plaiutiflr’s deed 
registered did not entitle him to disposfseiss the deiendaat by virlne oi the provi* 
sions of s. 50 of the Registration. Act (III of 1S77).

The plaintiff iu this ease claimed po3se3.'5idB of certain land, 
Idv virtue of a registered instrument o f niortgsge <!ated the 20tli 
June, 1"83. Part o f the land waa in tlie possession of one of tlie 
defendants under an unregistered instrnmeiif o f mortgAge dated 
the 17th January, 1881. Both the inritruments of mortgage were 
instruments the registration of which was not coinpiilHory. It was 
found as a fact that at the time of the execution and registration 
of his mortgage-deedj the plaintifi tv'ns aware thnt the first mort
gagee, defendant, was in possession under his mortgage. Both the 
lower Courts held that, under tliese circotnstfinces, the fact that 
the phiiutiff’s deed was registered, did not entitle him to dispossess 
the first mortgagee,

'In  second appeal the plaintiff contended that his registered 
deed should have priority over the defendant's unregistered deed, 

Mr. Miblett  ̂ for the appellant,
Lala /« a /a  Prasac/, for the respondents.
S t r a ig h t ,  J.~—It has been found as n fact hy both the loxvetf 

OourtSj and the appellant’s pleader admits it to have hean so founds 
that plaintiff took his, mortgage of the 20th Jtine,, 1883, with 
notice of the defendant’s possessory mortgage of the 17 th Janu
ary, 1881. Both these instruments vvere for soms o f money 
itelow Ra. 300, and both were optionally regislraWfr, that of the 
20th June, 1883, being, in factj registered, and that of the 17tli, 
January, 1881, being unregistered.

The question, then arises whether the plaintiff̂  having taken 
Bis doGUî €snt of the later date with Imo.wiedge ©f the prior titb 

' ' (1)1
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1886 of the defendant and of Ms possession, in virtue of it, of the land 
~  to ’ -̂ b the suit relates, is entitled to enforce the provisions ofFI I T T A «  '  *•

a, 50 of the Hegistratiop Act, 1877 ? In support of the contentioa 
that he is, his pleader* referred to Nallappa Goundon v. Ibram  
Sahib (1), Madar Saheh v. Subbarayalu Nayudu (2), and Kota  
Muthanna ChetU v. A li Beg Sahib (3 , On the other side our atten
tion was called to P'uzl-ud-deen Khan v. Ifakir Mahomed Khan (4), 
Dinonath Ghosev. Auluck Muni Dahee (5 , Narain Chvnder (Jhnc- 
kerbutty v. Dataram Roy(Q), and Nani Bibee v Bafiz-nl-lah (7), and 
Bhalv Roy v. Jokhu Roy (8). Putting aside any question o f equitable 
estoppel, such as is so forcibly described by Lord Cairns in the 
Agra Bank v. Barry (9), it seems to me that where one persora 
takes a possessory mortgage o f property with full knowledge and 
notice that another is already in possession o f such property onder 
an earlier instrument o f a similar kind, he cannot be said to be 
acting in good faith (see Story’s Equity by Grigsby, s. 397, and
2 White and Tudor, pp. 45, 46), and that the principle enun
ciated in s. 53 o f the Transfer o f  Property Act is applicable to 
such a transaction. In other words, in such a condition of cir
cumstances, the condition of things is that qva the prior title,- 
though created by an unregistered instrument, the status o f the 
second mortgagee under his registered document is affected by 
his own mala fides ; and as, on the one hand, the first mortgagee 
might avoid it on the ground that it was executed in fraud o f hjm, 
so, on the other, the second mortgagee cannot, on the strength o f 
bis own fraud, pray in aid the provisions of the Registration Law, 
to give preference to an instrument W’hich records a transaction 
that in its inception, being fraudulent, was a nudum paotum. In 
this respect o f the matter such document would not be a ‘ ‘ docu
ment”  in the sense o f s. 50 o f the Registration Act, which term, 
as therein used, 1 understand to mean a document legally «n for- 
cible, and I am confirmed in this opmion by the remarks o f Sir 
Barnes Peacock, C. J., in Rahmat-ulla v, 8ariat-uUa (10)« 
This being thei view I take of the question raised by the second

f l )  L . E ., 5 Mad, 73. ( 6)  L L . R  , 8 Calc. 597.
(2 ) I. L R ., 6 Aiad. 88. (7 ) L L. K., 10 C alc 107S.
(3 )  I . L . !{., 6 Mad, 174. ( 8 ) I. L . K., 11 Calc 667i.
(4 )  J. 1. K., 5 Calc. 336. (9 )  L. K., 7 H . L. 1S5.
(5 )  I  L . E ., 7 C alc. 753. ^10) 1 B . L . Xi,, F . 82.
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plea ill fi.ppsalj the Coort.s below were, in niy opiaion^ right in 
giving eifeet to the tltjfendaiii/s deed;, and I  diauiiss this appeal 

costs.

Mahmuod, J .— I concar»
Appeal dismissed.

BA3I Actae 
V.

DHAKiOSI.

1S86

B ‘:fore Jl'Ir. Justiec Oldfkid and Air. Jusiiee Ttjrrdl,

B E -3 A B 1  D A 3  (i?LiViNTiFi?) v, K aL IA IM  DAkS' (iteE'ENDANT).

A rh iiru th n -"M a h h ifj umaTd afU r the tifiif aUovjed hij (Jouri— Ci'oii 
Proiied/'re Code, s, 521.

Under s 1521 of the Civil Procedui'e Code, the rule that no sward sta ll be 
■ralicl milf:3s “ m ade”  w itiiin the peiiod  fixed by the ' 'ourt, is Gquivaleat to a rule 
that tlie award must be “  delivered ’’ wirliiu that period.

, UpoH a refereace to the arbitration of tiii’ee pei'Honfi, tke CoiU't ordered that 
tlie award m ade b}' tliem should be tiled on the 19th September, 1885. The award 
was not filed on that date> but was signed by tvTu of the arbitrators on that date, 
and by the third arbitra.tor on the 20fch September, on •which dtiyit ras filed. It 
liad been agreed that the opinion o f the m ajority should c a n y  the decision.

Held  that the award ’ivas not “  3o,ado ^Tithin the period fixed by  the Court”' 
ivithin the meaulug of s. 521 of the Civil Procedure Code.

T he facts o f this case are stated in the judgm ent o f the Coniii.,

Babu Ratan Chand  ̂ for the nppelJaiit.

Pandit &and Lal^ for the respondent,
^Tybuell , J .— This case is one in v/hich a reference to arMtra-: 

tion was made when the snit was in the Court o f first iiistamoe,

. The question at issue was referred to three arbitrators^ naineljj 
Hand Kishore, Jit Mai aad J3eai Earn, and the order o f  the Court 
was, that the a-ward madt b j  these arbitrators .should be iiied, tliafe 
is to say, made and d&Hyered, on or before the i  9th September^ 

As a matter o f  ftict the award of the three arbitrators was 
not filed on that date, but was signed by two o f them on that datOj 
and by Beni Ram, the third arbitrutorj on the 20th September. 
Both parties objected to the propriety and correctness ‘ o f  th© 
arbitrators’ awardj but their objections, were overruled^ and a- 
decree based on the award "Was passeid.

1886 
Juhj 8.

, l?irst Appeal 2̂ o; 97 of 1886, from au order of Lal& Baflwari Lai. Suboi’diuate 
«F«dge of Aligarh;, daWil the lOtli May, 18§§,


