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1386 I dissented from tho majority of the Full Bench in the ruling
Rar.u:nm: referred te, but T am bound to decide this case in accordance with
T it. A decision of a Divikﬁon Bench of this Court has heen cited to
Bam Davan. the effect that « that txc, proviso ing, 250 applies to those decrees
which would he barred on the date of the Code coming into force,
and does not apply to those decrees which were not bayred by the
twelve years’ rale when the Code eame into force, and which could
have been executed on the Cnde coming into force by reason of
the fact that the period of twelve years had not expired from the
date mentioned in 8. 230"—[ Tufail Ahmad v. Sqdho Saran

Singh (1)]. '

According to this rnling, the decree we are dealing with would

not be saved by the provise, which would not apply to it.

But I am unable to concur in the inlerpretution of the proviso
taken by the learned Judges in that ease.

I would set aside the orders and remuand the cass for exccution,
Appellant will have costs in all Courts.

Ouse remanded.
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iSSG Before My, Justice Straight, Offy. Clief Justice, and My, Justice Mahmood.
. July 2. RAM AUTAR (Prarvnirr) v. DIIANAURT anp otnreks {DEprypaNTs).*

Mortgage—Fisst and secondd mortgages—Registered and unveyistercd documents—-
Act I1T of 1877 (Registration Ac), & 50— Fraudulent transfer—dct IV. of
1882 (Pransfer of Properly dct), s. 53.

Apart from any question of equitable estoppel, such as deseribed bv Tord
Oairns in the 4 gra Burk v. Barry (2), where oue petson takes a possessory mort..
| gage of property with full knowledge and notice that another is alrcady in posse‘s-
sion of such property under an earlier instenment of -a gimilar kind, he canmot be
said to be acting in good faith, and the principle of s. 53 of the Transfer of Pro-
porky Ach (IV. of 1882) is applicable to snch a fransaction. In guch a condition
of eircumgtances, quoad the prior title, though created by an unregisterad instru-
mment, the status of the second mortgagee under his registered document i¢ affected
" by his own male f ides 3 and as, on the one hand, the first morigagee might avoid
it on the ground that it was executed in fraud of him, so, on the ether, the second
%nbrfffagee cannot, on the strength of his own frand, pray in aid the provisions of
the l\emp‘rration Law to give preference to an instrument which records a

* Becond Appcal No, 1629 of 1885, from a devree of C, Donovan, Esq.
Distriet dudge of Bevarcs, dated the 28th July, 1585, confirming a decxee of
Pandit hfgmth Muus}f of Beaares, dated the 19th February, 1885.

(1) Weekly Notes, 1885, p. 103, (2) L I, 7 IL L. 135,
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transaction that, in its inception, being fraudnlent, was a nwdum pactwm, Such

document would not be a ¢ document ” in the sense of 5. 40 of 1he Registration Act,
which term as therein used means p docuuient Hy enforeible, Lalmai-ullu

-¥, Rariut-ulle (1) referred to.

In a suit forpossession of immoveable propeity by vitdue of a vegistersd
instrument of mortgage executed in 1893, sgeinst & defendant in possesiion of the
same property under an unnregistered mor ~decd of 1881 (hoth deeds heing
instruments the registration of which was not compulsory), it was found as a fach
that at the time of the execution and resistrutien of his mortgage-deed the
ssion nnder bis mortgage

plaintiff was aware that the defendant was in poszes

Al that, under these circumstances, the fact that the plaintiff’s deed wasg
registeved did not entitle him to dispossess the defendtant by virlue of the provi-
sions of 1. 50 of the Registration Aet (LI of 1877),

Taw plaintiff in this case claimed possession of certain land,
by virtue of a registered instrament of martgage dated the 20th
June, 1~83. Part of the land was in the possession of one of the
defendants under an unregistered instrument of mortgage dated
the 17th Janhuary, 1881, Both the instruments of morigage were
instruments the vegistration of which was not compulzory. [t was
found as a fact that at the time of the exscntion and registration
of his mortgage-deed, the plaintifi was aware that the frst wort-
gagee, defendant, was in possession nnder his mortzage. Both the
lower Courts held that, under these circumstances, the fact that
the plaintiff’s deed was registered, did not entitle him to dispossess
the first mortgages,

*In second appeal the plaintiff contended that his registered
feed should have priority over the defendant’s unregistered deed,

Mr. Niblett, for the appellant,

Lala Juala Prasad, for the respondents,

Srratame, J.—It has been found as a fact hy both the lower

Courts; and tho appellant’s pleader admils it to have been so found,
that the plaintiff took his mortgage of the 20th June, 1883, with
notice of the defendani’s possessory mortgage of the 17th Janu-
ary, 1881. Both these instruments were for sums of money
b'elqw Rs. 100, and both - were optionally registrable, that of the
20th June, 1883, being, in fact, registered, and that of the 17sh
January, 1881, being naregistered.

The guestion then arises whether the plamtx& ]nvmg taken

- his document of the later date with knowhdge of the prior title
‘ ‘ S (1)1 B.LiRy F.: B, 58
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of the defendant and of his possession, in virtue of it, of the land
to whih the suit relates, is entitled to enforce the provisions of
8. 50 of the iRegistratiop Act, 13779 In support of the contention
that he is, his pleader” referred to Nallappa Goundon v. lbram
Salib (1), Madar Saheb v. Subbarayalu Nayudu (2}, and Kofa
Muthanna Chettyv. Ali Beg Sahib (3, On the other side our atten-
tion was called to Fuzl-ud-deen Khan v. Fukir Mahomed Khan (4)y
Dinonath Ghosev. Auluck Moni Dabee (5, Naratn Chunder Chuc-
kerbutty v. Dataram Roy (6),and Nani Bibeev Hafiz-ul-lah (7}, and
Bhalv Roy v. Jokhu Roy (8). Putting aside any question of equitable
estoppel, such as is so forcibly described by Lord Cairns in the
Agra Bank v. Barry (9), it seems to me that where one person
takes a possessory mortgage of property with full knowledge and
notice that another is already in possession of such property wnder
an earlier instrument of a similar kind, he cannot be said to be
acting in good faith (see Story’s Equity by Grigsby, s. 397, and
2 White and Tudor, pp. 45, 46), and that the principle enun-
ciated in 8. 53 of the Transfer of Property Act is applicable to
such a transaction. In other words, in such a coudition of cir-
cumstances, the condition of things is that gud the prior title,
though created by an unregistered instrument, the status of the
second mortgagee under his registered document is affected by
his own mala fides ; and as, on the one hand, the first mortgagee
mwht avoid it on the ground that it was executed in fraud of hjm,

80, on the other, the second morigagee cannot, on the strength of

bis own fraud, pray in aid the provisions of the Registration Law,
to give preference to an instrument which records a transaction
that in its inception, being fraudulent, was a nudum pactum. In
this respect of the matter such document would not be a “ docu-
ment”’ in the sense of s. 50 of the Registration Act, which term,
as therein used, 1 understand to mean a document legaily enfor-
cible, and I am confirmed in this opinion by the remarks of Sir
Barues Peacock, C. J., in Rahmat-ulle v. Sariat-ulla (10).
This being the view I take of the question raised by the second

(1) I. L. R., 5 Mad. 78. (6) L. L. R, 8 Calc. 597,
(2) 1. L R., 6 mad. &8. (7L L. ik, 10 Cale 1073
(8) L. L. k., 6 Mad, 174.  (8) L. L. R., 11 Calc 667.
(4) L. L R, § Cale. 336,  (9) L. R., 7 H. L. 185.
G I L. R, 7 Cale, 753. 10 1 B, L. B, ¥, B. 82.
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1, the Courts below were, in my opinion, right in

g0 the defendent’s deed, sud I dismiss this appeal

E"' 4
with costs.

Manxuon, J.~1 concur,

Before My, Justice Gldficdt and &ir. Justics Tyrreil,
BREIARL DAS (Praxcatrry v, K ALIAN DAY (UErENDANT),

Arbitration—Making wwoasd after the tme allowed by Courie ol

Prozedree Code, 50 H21.

TUnder 5 521 of the Civil Proceduve Codv, the rule that no award shall be
‘made” within the period fixed by the +ourb, iz aquivalent to o zule
ard must he “ delivered” wichin that period.

valid unle
that the aw

+  Upcn a reference to the arbitration of three persons, the Court ordered that
the award made by then should be filed on the 19th September, 1845, The award
svas not filed on thot date, but was signed by two of the arbitrators on that date,
and by the third arbitrator en the 20th september, on which day it was fited, Tt
f1ad been agreed that the opinion of the majority should carry the decision.

Held that $hie award wos not *f made within the period fixed by the Cours®”

within the raeaning of s. 521 of the Civil Procedure Code.

Tuw facts of this case are stated in the judgment of the Court.

Bubu Ratan Chand, for the appellant.

Pandit Nand Lal, for the respondent.

"TynugrLi, J.~This case is one in which a reference to arbitrae
f#ion was made when the suit was in the Court of first instance.

The question at issue was referred to three arbitrators, namely,
Nand Kishore, Jit Mal and Beni Ram, and the order of the Court
was, that the award made by these arbitrators should be filed, that
is to say, made and delivered, on or before the £9th September,
1585.* As a matter of fact the award of the three arbitvators was
not filed on that date, bub was signed by two of them on that date,
and by Beni Ram, the third arbitrator, on the 20th September,
Both parties ohjected to the propriety and correctness of the
arbitrators’ award, but their -objections were overruled, and a
decree based on the award was passed.

. * First Appeal Nu. 87 of 1886, from an order of Lala Banmn Lad, bubuldmate
Jud goof Ahgurh, dwtei the 10th May, 1884,
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