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Before Mr. Justice Oldficld and Mr. Justice Mahmood.
RAMADHAR (DrcrEE-HoLDER) v. BAM DAYAL (JuDGMENT-DEBTOR.) ®

Civil Procedure Codey s, 930—T'welve years® old decree— Egecution of decree—
Meaning of © granted.”

A deeree passed in April, 1872, was keptalive by varidus applications for
execution up to 1833, In February and December of that year two such applica-
tions were made, but the proceedings on both occasions terminated in the applica-
tions being sbruck off without any money being realized under the decree. In
November, 1884, the deeree-holder again applied for exccution, the application
being the first made after the decree had become-twelve 'years old, and being made ‘
within three years from the passing of the Civil Procedure Code 1882,

Held that the application must be entertained in accordance with the ruling of
the Tull Bench in Mudarraf Begam v, Ghalib Aii (1), Tufail Akmad v, Sadhe
Saran Singh (2) dissented from. Jokhu Ram v, Ram Din (3) referred to,

Per Marwmoop, J. that the previous execution proceedings initiated by the
applications of February and Dedember, 1883, having terminated in those applica-
tions being struck off, it could not be said that the applications were® granted”
within the meaning of 5 230 of the Civil Procedure Code. Puraga Kuar v, Bhugwan
Das (4y referred to. '

~ Taz decree of which exccution was sought in this case was
passed on the 29th April, 1872, and two or three applications for

“execution were made before the year 1883. Then, on the 2nd

Tebruary, 1883, an application for execution was made, and notice
was issued and served upon the judgment-debtor, who raised objsc-
tions to the execution on the 10th March, 1883, and a reply to
those objections was filed by the decree-holder on the 18th April,
1883. On the 9th July,; 1883, the parties asked the Court to allow
tims for an amicable- settlement, but no such settlement having
been notified to the Court, the application was struck off on the
19th July, 1883, without any money being realized under the

~decree.. The next application for exeeution was made on the~ 10th

December, 1883, and notice was issued to the judgment-debtor,
but as he could not be found it was affized to his house under the
provisions of the Code; but the decree-holder took no further

- 1885,

* Second Appeal No. 46 of 1886, from an order of ‘W, Blennerbassett, Ksq.,
Distriet Judge of Cawnpore, dated the 22nd December, 1885, sffirming an order
of Munshi Kulwant Prasad, Subordinate Judge of Cawnpore, dated the 15th April,

(1) I. L, R., 6 All, 189, (3) Ante, p. 410,
(2) Weekly Notes, 1888, p. 193, , (4) Ante, p. 301,
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action, and his application was again struck off on the 19th May,
1884, without any money being realized under the decree.

The next application for execution of the decree was made on
the 24th November, 1884, and notice hqnna been issned to the

Judgment -debtor, the latter, on the 2nd February,- 1885, objected

to the esecution upon the ground, among others, that the decres
was barred by the twelve years® rule under s, 230 of the Civil
Procedure Code. This objection was allowed by the first Court
on the 15th April, 1885, and the order was upheld in appeal by
the lower appellate Conrt on the 22ad December, 1885 ; and from
this order this second appeal was preferred.

It was contended for the appellant that, under the circum-
stances of this case, the application was not barred, being entitled
to three years’ grace from the passing of the present Code (17th
March, 1882), under the proviso to s. 230, with reference to the
Full Bench ruling of this Court in Musharraf Begam v. Ghalid
4li (1), and that neither the application of 2nd February, 1883,
nor that of 10th December, 1883, having been “ granted”” within
the meaning of s, 230 of the Code, the limitation of twelve years,
contained in that sectiom, was not applicable to the present appii-
cation. In support of this last contention Furaga Kuar v. Bhag-
wan Din (2) was cited.

Mr. Simeon, for the appellant.
Mr. Carapiet, for the respondent. |
Manmoop, J.—The exact effect of the Full Bench ruling was

rocently discussed and summarized by me in Joklu Ram v. Ram
Din (3). 1t is clear from the report of the Full Bench ruling that

the application, which was under consideration in that case, was

the first made under the present Code after the decree had becoma
twelve years old, and in view of this circumstance the learned
Judges constituting the majority of the Full Bench observed :m
“Tn the execution proceedings to which this reference relates, the
‘respondent-decree-holder’s application to execute the decree of
November, 1870, was not only the first preferred by him under s. 230
of Act XIV of 1882, but the firss he had made after the expiration of

L L. R, ¢ All. 180, (2) Ante .301-
@ "8) Ante, . 419, ' ©
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twelve years from the date of the decree, and as such was, we
think, entertainablo,” That this was not a mere obiter dictum, but
formed a part of the ratio decidendi, is apparent from the judgment
itself, and thé same coticlusion is derivable from what Straight,
Offg. C. J., one of the Jearned Judges of the majority of the IMull
Bench, has said in Paraga Kuar v. Bhagwan Dia (1) :— Looking
at the provisions of s. 230 of the Civil Procedure Code, it would
appear that, after a decree is twelve years old, there is a probibi-
tion against its being executed more than once j that is, an applica-
tion for execution should not be granted if a previous application
had been allowed under the provisions of that section.” Thero can
therefore be no doubt that, according to the opinion of the majo-
rity of the Full Bench in the case of Musharraf Begam (2), the
holder of a decree moro than twelve years old was to be allowed
only one opportunity to execute his decrce under that section, and
indeed the application with which the Full Bench was dealing was
the first application afier the decres had become twelve years old,
and also the first under the present Code.

- Such is not exactly the case here, for beth tho application of
the 2nd February, 1883, and that of the 10th December, 1883,
were made under the present Code, but on neither of those occa-
sions was the decree more than twelve years old. The present
application, which was made on the 24th November, 1884, is
therefore, the ¢hird application made under the present Code, but
it is the first made after the lapse of twelve years fromi the date of
the decree. 1t must therefore be entertained within the principle
of the ruling of the Full Bench ; because the twelve years limit-
ation provided by s. 230 of the Code of 1877 cannot, according to that
ruling, be read as included in'the proviso to that section. The only
authonty for the respondent’s contention, that this decree is barred,
is the ruling of Petheram, C. J., in Tufail Ahmad v. Sadho” Suran
Singh (3); but in the case of Jokhu Ram v, Ram Din (4), I have
already stated my reasons for being unable to adopt that ruling.

Then again I agree in what Straight, Offg. C, J., has said in |
Paroga Kuar v. Bhagwan Din (1) as to the meaning of the word
¥ granted " as used in 5. 230 of the Civil Procedure Code, 'Here

(1) Ante, p,301. (2) LL.R, 6 All, 180,
(8) Weekly Notes, 1885, p« 195 (4) Ante P 419,
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ior the present Code initia-

the previnus execution proceedings w
ted by the applications of the 2nd February, 1883, and 10th De-
cember, 1883, terminated in these applications being struck off, and
these mbnli’s cannot be constrined to meah that these applications
were  granted ” within the meaning of 5. 280 of the Civil Proce-

dure Cocle.

I would decree this appes], and sefting aside the orders of

both the lgwer Courts, remand the ease to the Court of first instance
for disposnl according to Inw, with reference to the other ohjections
raized by the judgment-debtor. Cosis to abide the result,
Owzpried, J.—This is an appeal from an order disaliowing au
applivation to execute 2 decres. The decree henrs date the 20th
April, 1872.  Applications to execube the decres have been made

and granted ander Act X, of 1877 and under the present Uodo of

Civil Procedure, and the preseut application is dated the 24th
November, 1884, The question is, whether it is barred under the
provisiong of s. 230.

This application is made mors than twelve vears after the date
mentinned in the section, and a previvus applieation for execution
has been made and granted nuder this Code consequently it wounld
be barred by tims, unless it comes under the proviso in the last
paragraph of the section, which is as follows :— Notwithstand-
ing anything herein eontained, proceedings may be taken to enforce
any decree within three vears of the passing of this Code, nnless
when the period preseribed for taking such proceedings by the law
in force immediately before the passing of this Code shall have ex-
pired before the completion of the said three years.” ‘

Now this application is within three years of the passing of this
Onde, 83d we have to sec if the period prescribed for taking proceed-
ings to enforce the decree by the law in foree immediately hefure
the passing of this Code has expired. The deeree, no doubt, h:w
become time-barred under the provisions of g 280, Act X of 18
but it has been held by the majority of the Fnll Bench of th.,»,

“Court that the law referred to in the previse is nons. 230, Act X
of 1877, but the Limitation Act ; and with reference alone to the
Limitation Act the decree cannot be held to be time-barred.
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1386 I dissented from tho majority of the Full Bench in the ruling
Rar.u:nm: referred te, but T am bound to decide this case in accordance with
T it. A decision of a Divikﬁon Bench of this Court has heen cited to
Bam Davan. the effect that « that txc, proviso ing, 250 applies to those decrees
which would he barred on the date of the Code coming into force,
and does not apply to those decrees which were not bayred by the
twelve years’ rale when the Code eame into force, and which could
have been executed on the Cnde coming into force by reason of
the fact that the period of twelve years had not expired from the
date mentioned in 8. 230"—[ Tufail Ahmad v. Sqdho Saran

Singh (1)]. '

According to this rnling, the decree we are dealing with would

not be saved by the provise, which would not apply to it.

But I am unable to concur in the inlerpretution of the proviso
taken by the learned Judges in that ease.

I would set aside the orders and remuand the cass for exccution,
Appellant will have costs in all Courts.

Ouse remanded.
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iSSG Before My, Justice Straight, Offy. Clief Justice, and My, Justice Mahmood.
. July 2. RAM AUTAR (Prarvnirr) v. DIIANAURT anp otnreks {DEprypaNTs).*

Mortgage—Fisst and secondd mortgages—Registered and unveyistercd documents—-
Act I1T of 1877 (Registration Ac), & 50— Fraudulent transfer—dct IV. of
1882 (Pransfer of Properly dct), s. 53.

Apart from any question of equitable estoppel, such as deseribed bv Tord
Oairns in the 4 gra Burk v. Barry (2), where oue petson takes a possessory mort..
| gage of property with full knowledge and notice that another is alrcady in posse‘s-
sion of such property under an earlier instenment of -a gimilar kind, he canmot be
said to be acting in good faith, and the principle of s. 53 of the Transfer of Pro-
porky Ach (IV. of 1882) is applicable to snch a fransaction. In guch a condition
of eircumgtances, quoad the prior title, though created by an unregisterad instru-
mment, the status of the second mortgagee under his registered document i¢ affected
" by his own male f ides 3 and as, on the one hand, the first morigagee might avoid
it on the ground that it was executed in fraud of him, so, on the ether, the second
%nbrfffagee cannot, on the strength of his own frand, pray in aid the provisions of
the l\emp‘rration Law to give preference to an instrument which records a

* Becond Appcal No, 1629 of 1885, from a devree of C, Donovan, Esq.
Distriet dudge of Bevarcs, dated the 28th July, 1585, confirming a decxee of
Pandit hfgmth Muus}f of Beaares, dated the 19th February, 1885.

(1) Weekly Notes, 1885, p. 103, (2) L I, 7 IL L. 135,



