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Before Mr. Justice Qldfield and Mr. Justiee JMakmood.
DEO DAT (Durenpant) v. RAM AUTAR (Pramwmire).®

Mortgage— Usufructuary “mortgage—Pre-emption—Redemption—Interest—Act
IV of 1882 (Transfer of Property Act), ss 51, 83, 84.

Althoungh a successful pre-emptor becomes snbstituted for the original trans-
feree, and thus becomes entitled to Lhe benefits of the transfer, those benefits can-
not be claimed by him for sny period antecedent to such snbstitution itself, and a
pre-emptor, before his pre-emption is actually enforced, possesses no such right in
the subject of pre emphion as would entitle him to any benefits arising ont of
ihe property which he is entitled to take but has not yet taken. The original
vendee ecannot, whilst he s iu posscssion, be regarded as a trespasser, who wounld
bave no right to enjoy the usnfruet of the property which he has purchased.

Uodan Singh v, Muneri Khan'(1) dissented from, Manik Chant v Rameshur

Rae (2), Bulfeo Pershed v. Mohun- (3), asd djudiia v. Baldeo Singh (4)
followed.

In February, 1883, adecree for pre-emption was obtained in respect of amortgage
hy conditional sale exceuted in August, 1882, Qu the 23rd August, 1853, the decree-
holder exeouted his decree by depositing the priveipal amount of the mortgage
money, and obtained possession of the property in substitution for the original
wortgagee. In June, 1884, the mortgagor, procceding uunder 8. 83 of the
Transfer of Property Act, deposited in Cowrt the sum of Rs 699, elaiming the
same to he adeqnate for redemption, The case was, however, struck off in con-
sequence of the pre-emptor’s objection to receivirg the deposit on the ground
that it did not include the intersst due on the mortgage. ‘The deposit remained in
Conrt, and on the 21st August,
account of interest,

1884, the mortgagor deposited a further sum on
but this also the pre-emptor retused to reeeive, for the same
reason as before. 1In a soit by the mortgagor for redemption of the morlgaga it
wag found that the amount deposited was 'Lll that was due on the mmtgqge (:n the
D1st August, 1834,

Held that until the 23rd Angast, 1883, when the defendant enforced his pre-
emptive deeree by depositing the consideration for the conditional sale of An-
gust, 1832, he hail no such interest in the subject of pre-emption as wonld eutitle
him to any henefits arising therefrom, and that the defendant was not entitled to

¢laim any interest on the mortgags-money for the period antecedent to -the. 23rd
Avgust, 1883,

=

Semble that the preper. person entitled to receive the interest for that period
wag the original conditional vendee, and the Court which passed the decree for
pre-emption should have allowed hira the amount of such interest in addition
to the principal mortgage money, Adshik Ali v. Mathura Kandu (5) referved to,

*Becond appeal No. 1755 of 1885, from a decrec of J, M. C. Steinbeit, B g,
District Judge of Azamgarh, dated the 7th August, 1885, confirming o decree of
Babu Nihala Chander, Munsif of Azamgarh, dated the 21ss March, 1835,

(1) 2 Cale, S, D, A, Rep. 85. ) N.-W. P. . Rep., 1866, Rev,
{2) N-W. P 8D, A Rep, 106.}, Ap
Yol i, 171, (1) 1T 11,,7 AlL 674,

(5) T L R, 5 AL 187,
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Held, with reference to 8. 34 of the Transfer of Properiy (Act IV of 1832), 1888
that the Courts below were right in not allewing interest ta the defendant after wow——=— o=
the 218t August, 1884, when the plaintiff, to his knowledge, deposited the whole ~— Do Dat

V.
money due on tle morigage. H Rasm Auzag.

Held, with reference to the last paragraph of s. 51 of the rame Act, that
the Courts below were wroug in subjecting their decrees in favour of the plaintiff
to the condition thut the defendant should not be evicted till the crops he had
80Wn were cub,

The plaintiff in this case sued to recover possession of certain
mortgaged property. The property, a share iu mauza Chuk Chaube,
was maortgaged by the plaintiff on the 30th August, 1882, by way
ot couditional sale, to one Har Prasad for Rs, 699, for a term of
two years ending on Jaith sudi 15th, 1291 fasli. Uunder the terms
of the mortgage, the mortgagor delivered possession to the mort-
gagee and authorized him tv receive ths profits, which nmounnted te
Rs. 40 per annum, in lieu of a part of the interest, which was fixed
at one per cent, per annum; and in respect of the balance of in-
tarest, namely, Rs. 44, it was agreed that the mortgagor would pay
the same iu cash along with the principal on tuking an account at
the time of the redemption.

Under the terms of the wajib-ul-arz of the masua the defendanst
Deo Dat brought a pre-emptive suit in respect of the conditional
sale, and obtained a decree on the 5th Kebrvary, 1883, which was
finally upheld in appeal on the 14th Februavy, 1884. In thé
mieaniime, on the 23rd Auguat, 1883, the defendant executed his
decree by depositing Rs, 699, the prineipul amount of thé mort-
gage-money, and obtained possession of the property, being thus
substituted for the original mortgagee. Matiers stood thus, when the
plaintiff, proceeding apparently under the provisions of s. 83 of ‘tha
Pransfer of Property Act (IV of 1382), deposited in Court on the
6th gune, 1884, the sum of Rs. 699, being the priucipal sumn of the
mortgage-money, claiming the same to he adequate for redemp-
tion. Upon the objection of the defendant to uccept the money on
the ground that the deposit fell short of the amount of interest due
on the mortgage, the plaintift’s case was struck off on the 15th
August, 1884, the deposit remaining in Court. Subsequently
the plaintiff made a further deposit of Rs. 44 ou accouat of interest
on the 21st August, 1884, thus making the whole deposit amount
to Rs. 743; The defondant again, by an application made on the
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16th September, 1884, refused to acecept the deposited money, on
the ground that it fell short of the entire sum due on the mortgage.
The proceedings under. s. 83 of the Transfer of Property Act
came to an end on the” 28th November, 1884, when the Coart
rejected the plaintiff’s applieation for summary redemption, but
allowed the sum of Rs, 743 to remain a deposit in Court,

The present suit was instituted on the 26ih Janunary, 1885,
having for its object recovery of possession of the property by re-
demption of the mortgage, on tho ground that the deposited sum
of Rs. 743 was all that was due on the mortgage. The suit was
rvesisted upon the ground that the plaintiff did not properly tender
the mortgage-money to the dsfendant, nor did he make an adequate
deposit in Court, and that the defendant having enltivated the knd,
he counld not be cjected till the crops were cut and taken away.

The Court of first instance held thab the sam of Rs. 743, to
which the deposit amounted on the 21st August, 1884, was all
that was due to defendant on the mortgage on that date ; and that
the defendant, having executed his pre—emptiiro decres, by deposit-
ing Rs. 699, the consideration of the conditional sale, on the 23rd
Aungust, 1883, was entitled to remain in possession till he had
gathered and carried away the crops which he had sown,

The defendant appealed, contending that he was entitled to an
additional sum of Rs 61-10-0 as interest on the mortgage money,
and to Rs. 37-15-0 as costs, making a total snm of Rs. 99-9-0, which
had been disallowed by the ficst Court., The lower appellate Court
dismissed the appeal.

The defendant appealed to the High Court.
Mr. J. Simeon, for the appellant. |

Muanshi Hanuman Pmsad and Munshi de]w Lrasad, fer the
respondent,

Mamw00D, J.—The cohtention ur ged boforeus on the defendant’s
behalf raises three main points for determination :—~

1. Whether the defendant was entitled fo claim interest on
the mortgage-money for the period between 30th August, 1882,
the date of the mortgage, and the 23rd August, 1883, when he-
enforced his pre-emptive decree by depositing Rs. 699, the prin-
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cipal consideration-money of the conditional sale in respect of
which he enforced his pre-emption,

2. Whether the defendant was entitled to claim any interest
after the 21st August, 1834, when the depasit by the plaintiff,
under s. 83 of the Transfer of Property Act, amounted to Rs 743,

3. Whether, under the circumstances of this case, the defen-
dant was entitled to costs.

1 will dispose of each of these points in the order in which T
have mentioned them. The first of these questions depends upon
the determination of a very important point of the law of pre-
emption. Thut a successful pre-empior stands in the shoes of the
original vendee in respect of all the rights and obligations arising
from the sale under which he has derived his title, is a question
which stands upon an undoubted basis, for the right of pre-
emption is nothing more or less than the right of substitu-
tion. This was pointed out by me at considerable length in
Gobind Dayal v. Inngatullak (1), where the I'ull Bench of this
Court generally accepted my conclusions as to the nature of the
pre-emptive right.  This, however, is not a point which is contested
on either side in the argument of the learned pleaders for the
parties. All that the learned pleader for the appellant contends
for here is, that his client, having succceded to, or rather been
substituted for, the orviginal conditional vendee, Har Prasad, is
entitled to claim the benefit of all the conditions of the mort-
gage, and is, therefore, entitled to elaim interest even for the
period antecedent to the 23rd August, 1883, when he enforeed
his pre-emptive decree, by deposit of the consideration of the
conditional sale under the decree of the 5th Febraary, 1883.
I am of opinion that this contention is wholly unsound. Itis
perfecfly true that a successful pre-emptor becomes substituted
for the original transferce, and thus becomes entitled to the bene-
fits of the transfer.  But it is equally. true, and stands to reason,
that those benefits cannot be claimed for any period antecedent to
such substitution itself. The right of pre-emption as based upon
the wajib-ul-arz partakes of the nature of those obligations which
fall short of an interest in immoveable property, though they

() L.L.R, 7 ALL 775,
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are aunnexed to the cwnership of such property. The nature of
sach obligations is well described in s. 40 of the Transfer of Pro-
perty Act, which I refer to only by way of analogical comparison,
A pre-emptor, therefore, before his pre-emption is actually enforced,
possesses no such right in the subject of pre-emption as would entitle
him to any benefits arising out of the property, which he is only
entitled to take by substitution, but has not yet actually taken.
On the other hand, the original vendee cannot, whilst he is in
possession, be regarded as a trespasser, who would have no right
to enjoy the usufruct of the proporty which ho liag purchased, nor
would it be cquitable to hold that the pre-emptor, before he has
actually paid the price, should be entitled to the profits of the pro-
perty, which he can take only upon duly making such payment,

This view of the law is supported by some cases to be found in
the reports. There is a very old ruling—Uodan Singh v. Muneri
Khan (1), where it was held that if 4 transfer lands to B by sale,

aud C afterwards come forward and establish his right of shufu or

pre-emption, he will be entitled to the lunds at the price paid for
them by B, who will be compelled to refund the profit accrued
during the period of his possession to C, réceiving himself the
purchase-money back from 4. That was a case decided so long
ago as 1813, and scems to have depoended entirely upon the Mu-
bammadan law of pre-emption. The judgment, however, contains
po authority for the rule there laid down ; and there can be no
doubt that the ruling was erroneous, being opposed to the most
authoritative texts of the Muhammadan law itself. Sach indeed
seems to be the view taken by the Sudder Court of these Pro-
vinces in Maunik Chand v. Rameshur Rae (2), which was a suit based
upon the wajib-ul-arz, and where the learned Judges held that the
¢ pre-emptor eould have no preferential right till he had tendered
the full price, and therefore the defendant’s intermediate possession
could not be regarded as illegal.” This ruling was followed by
this Court in Buldeo Pershad v. Mohun (3), where the learned-
Judges, after referring to the rule of Muhammadan law.of pre-

emption, held it to be equitable, and then went on to say : —¢ The

purchaser has in most instances paid the purchase-money ;. is he

1) 2 Calc. B.D. A. Rep,, 85, (2) N-W. P. 8. D. A. Rop., 1865, vol. ii, 171,
(3) N.-W. P. I, G, Rep., 186¢; Rev. 4p., 30, .
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to lose all interest and profits because, at some subsequent time,
the contingency occurs that a pre-emptor claims and exercises his
right of pre-emption? and is the pre-emptor, who has kept his
money in his pocket till it snited his purpose to esercise his right,
to obtain profit, which will be the greater in proportion to his
delay?”’

The same rule was laid down by Straight, J., in Ajudiia v.
Baldeo Singh {1}, which is the latest case upon the subject. I
entirely coneur in the principle upon which these rulings proceed ;
and if the exigencies of this case needed it, T wonld, by reference
to the original texts of the Mubhammadan law, have shown_ that the
prineiplo is a necessary consequence of the very nature and inci-
dents of the right of pre-emption itself.

~ Applying the principle to this case, it ssems to me perfectly
clear that till the 23rd Angust, 1883, when the defendant enforced
his pre-emptive decree by depositing Rs. 699 —the consideration of
the conditional sale of the 30th August, 1882—~he had no such
interest in the sulject of pre-emption as would entitle him to any
benefits arising therefrom. And it follows that wy answer to the
first question in the case must be that the defendant is not entitled
to claim any interest ou the mortgage-money for the period ante-
cedent to the 23rd Aungust, 1883. This view, however, raises a
sybsidiary question, namely, that if the defendant is not entitled
to interest for that period, who else is entitled to it? This isa
question which we are not bound to determine in this case, but I
think Imay safely say, as a necessary consequence of the ratio’ deci-
dendi adopted by me, that the proper person entitled to receive the
interest for that period was Har Prasad, in whose favour the bye-bil-
wafa mortgage of the 30th August, 1882, was originally executed,
and »wvho was dispossessed under the defendant’s pre-emptive
decree ; and 1 think I may -add that in passing that decree, the
Court should have allowed the amount of interest above mentioned
in addition to the prineipal mortgage-money. This view is based
upon the same principle as my ruling in Ashit Ali v. Mathura Kandu
(2), where it was held that the pre-emptor, in the case of a mort-
gage by conditional sale which has become absolute, is bound to

pay as the price of the property the entire amount due on such
(1) L LB, 7 AlL 674 (2) L L. R, 5 AlL 187,

507
1386

RGO A TS

Deo Dar

.
RAM AUTAR.



508
1886

Dzro Dat
3.
Ram Avrar.

THE INDIAN LAW REPORTS. [VOL. VIIL

mortgage at the time it beeamo absolute. Hero the ‘price”
which should have been allowed to Har Prasad under the descree
of the 5th February, 1883, should have been the principal mort-
gage-money plus such amount of interest as might have been due
on the mortgage up to the period fixed by the Court for enforce-
ment of the pre-emptive decres.  That decree, having now hecone
final, cannot of course be interfered with in this case : but its effect
was to onable the defendant to pre-cmpt on puyment of less money
than he was eutitled to. And I have no doubt that his present
cluim for intercst antecedent. to the 23rd August, 1883, when he
executed the decree, is whoelly anconscionable and opposed to sqnity.

The next question in the case is a very simple one, because the
rule contained in s. 84 of the Transfer of Property Act (IV of
1882) fornishes a clear guidance. The section says that when a
mortgagor has duly made deposit under the preceding section of
all thatis due on the mortgage, the interest on the mortgage
money is to ceitse. Here the plaintiff deposited the principal sum
of the mortgage-money on the 6th June, 1854, but that depoesit
was clearly inadequate and would searcely entitle him to the benefit
of s. 84 of the Act, even pro tanto. 1 will, bowever, not determine
this point, becanse it is not raised here, and the plaintiff him-
self made a further deposit of Rs. 44 on account of interest on the
21st - August, 1884, thus making the whole deposit amount to
Rs. 743, which bas been found by the Court below to be all that
was due on the mortgage oo that date, and of which the defendant
had due notice. The amount so deposited of course left out of
account the interest for the period antecedent fo the 23rd August,
1883, and to which, as I have already shown, the defendant was not
entitled. The Courts below were, therefore, in my opinion, right
in not allowing interest to the defendant after the plaintiff hadgpwith
due knowledge of the defendant, deposited the whole money due on

_the mortgage to the defendant. And I may also add, with reference

to o subsidiary question in the case, that the Courts below did not
act rightly in rendering the deeree subject to the condition that the
defendant was not to be evicted till tho erops he had sown were cut.
The rule applicable to such cases is clearly enunciated in the last
paragraph of s, 51 of the Transfer of Property Act, which createsno.
bas to eviction in such a case, bat only lays dowa that the transferee
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is entitled to the crops sown by him, and tq free ingress and egoress
15 2 F>3 ©
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to gather and carry them. The decree in this case should have been

framed accerdingly, but I need say nothing more about the matter,
tecause that part of the decree has not heen mads the subject of
complaint before us by the plaintiff-respondent,

Then as to the question of costs, which has been made the subject
of a separate ground of appeal by the defendant-appellant before
us. 8. 220 of the Civil Procedure Code gives ample power and
discretion to the Courtin connection with costs, and in the present
case the defendant, having all along acted wrongly in declining to
accept the plaintiff’s deposit, and in giving up possession to him, was
properly made liable for the plaintiff’s costs by the Conrts below,

* I would dismiss this appeal with costs,

OrprigLp, J.~1 concur in the proposed order,

Appeal dismissed,

APPELLATE CRIMINAL.

D

Before Mr. Justice Straight, Offy. Chief Justice,
QUEEN-EMPRESS v. BALDEQ anp ormzes,
Accomplice— Correboration— Dacoily~Possession of stolen property.

Criminal Courts dealing with an approver’s evidence in a.case where geveral
persons are charged should require corroboration of his statements jn respect of the
identity of each of .the individuals sccused., Queen-Empress v, Rum Saran (1)
Queen-Empress v. Kure (2) and Reg. v. Mullins (3) rfsferred o,

4, B, M, R and IV were tried together on & charge under & 460 of the Penal
Code. The principal evidence against all of them was that of an approver. Againgt
4, 8, axﬁ'M there was the further evidence that they produced certain portions of
the property stolen on the night of the eximwe from the house where the crimé wagy
committed, With regard to R, it wag proved that he wwas. present wheu B pointed
out the place where some of the property was dug wup, but be did not appear to have
said anything or given any dirvections about it.

Held, with reference to 4, B and 8, that it conld not be said that their vecent

possession of part of the stolen properby, so soon afper it had been stolen, was not

such corroboration of the approver’s. evidence of their participation in the crime as
entitled the Court to act upon his story in regard ta those particular pexsons,
‘ " (1) 4ni, P, 308, (2) Weekly Notes, 1836, p. 05,
S (8) 8 Cox G, QL 26,
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