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passed .I may here quote what Markby, J., said in Goluck Chunder 1886
e tS gy

Mussant v. Gunga Narain Mussant (1) :—“It is the duty of the Tarst Ray
parties, or rather of their pleaders, when they obtain a decree, to
sec that it is drawn up in the proper form, and it bas been ordered
by a circular order of this Court of the 39th July, 1867 (8 W. R.
Civ. Cir. 2), that the Judges should obtain the signatures of the
pleaders before the decres is finally signed. If the parties chose
to allow so long a time as that allowed in this case to elapse, before
they take any steps upon the decree, without taking any precaution
to see that the decree is properly drawn up, it seems to us that it
may be fairly presumed that they acquisscerd in the decree, and that
no alteration ought to be made subsequently.”” The rule laid down
by Couch, C. J., in Prince Mahomed Ruhim-ood-din v, Ba’ Ber
Protah Sulai (2) has almost a stronger tendency in the same
direction.

Again, a Division Bench of this Court, in Goya Prasad v. Sikrs
Prasad (3) held that an application for an amendm-nt of deeree
under s, 206, Civil Procedure Code, was governed by three years’
limitation under art. 178, sch ii of the Limitation Act. DBut I
respectfully doubted the accuracy of the rule in the case of Raglu-
nath Das, to which I have already roferred ; and my view was sup-
ported by the principle up n which the rulings of ths other High
Courts proceed —uvide Robarts v. Harrison {4}, Kylasa Goundun v,
Rnasami Ayyan (5), Vithal Junardan v. Ralmi (6).
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widow and daughter-in-law upon the bond, obtained a deeree against them, and,'
in execution thereof, brought to sale 8% intcrestin the property. B, the grand-
son of 7, thereupon sued the purchager to recover the same, on the ground that
it was the joint property of S aud himself, and could not be attached and sold in
gatisfaction of S’ debt.

Hold that on the death of S, his intercst passed to the plaintiff by survivor-
ship, and was not lable atter Lis death to any personal debt he had fncurred,
inasmuch as no charge had been made on the property, and the creditor could nob -
recover his money from the joint property after the death of 8§ when he had not
obtained judgment against 8, and taken out exeeution by attachment against him.

Suraj Bunsi Koer v. Sheo Persud Singh (1) and Bai Bl Kishen v Rui Sita Ran

{2) referred to.
The following table throws light upon the facts of this cage 1=

Bijnd.
i

]
Shankar. Sueo Ratan,

i P Gaya Prasad,
Deodat, Suraj Bangl (widow),

. | Bisheslm'r (plaintighy.
Sawan Kall (widow).

Deodat died in the lifetime of his father Shankar, leaving a
widow Sawan Kali. On the 11th March, 1877, Shankar executed
a bond in favour of Ram Suhai defendant, the payment of which
was not secured by the mortgage of property. Subsequently
Shankar died, leaving a widow, the delendant Suraj Bansi. It
appeared that Ram Sabhai then sued Suraj Bansi and Sawan Kali
as the legal representatives of the deceasod Shankar, on the bond
mentioned above. The suit was decreed on the 8th March, 1881,
and in execntion of the decrce the rights and interests of Shankar,
in the property now in suit, were sold on the 20th June, 1884, and
were purchased by the defendant Sheo Sewak. ‘

The plaintiff brought the present suit to be maintained in pos-
session of the property purchased by Sheo Sewak, alleging t@at he,
as the grandson of Shankar’s brother Sheo Ratan, was a member
of a joint Hindu family with Shankar up to the time of bis death ;
that the deceased, as a matter of fact, did not die indebted at all
that thie bond of the 11th March; 1877, had been fmudulently'
executed by Suraj Bansi; that the decree of the 8th M:irch, 1831,

passed on the aforesaid boad, was likewise collusively obtained by’

(1) 1 L. R., 5 Cales 148; L, R,6. (2) L L. B, 7 AlL 731,
P Ao e, S R B @ PTALTS
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confession of judoment; that the sale of the ZGth June, 1884,
could not therefore affect the share of Shankar, which it purported
to convey to the purchusers, the propertw being the undivided
cstate of a joint Hindua family, of which the plaintiff was the sur-
viving member.

The Court of firat instance gave the plaintiff a decree. On
appeal by the sons of Sheo Sewalk, who had died, the lower appel-
late Court decided that the plﬂ“lﬂl and Shan\JL were members
of a joint and undivided Hindu family ; that the question of
BShankar’s indebtedness under the bond of the 11th March, 1877,

vas not important, because the shave of a member of a joint Lmd n
Ammly could not be brought to sale in this manrer atter Lis death ;
and that the question of bona fides did not need determination in
the case, as the plaintiff, who did not stand in the relation of lineal
descent from Shankar, wus not bound te pay his debts ; and i¢
accordingly upheld the deevee of the Court of first instance.

In second appeal by the sous of Sheo Sewak it was contended
on their behalf that the finding of the lower appellate Court as
to the joint nature of the estate of Shankar with the plainliff was
erroucous; that the Court was bound to determine the tona fides
of the bond of 1877 ; that the decrce of the 8th March, 1881,
was -properly obtained by impleading Shunkar’s widow Suraj
Bapsi, who, aceording to the Hindu law, was a proper legal repre-
sentative of her deceased lLusband, for the purposes of such a
suit ;3 and that the auction sale of the 20th June, 1884, there-
fore duly conveyed Shankar’s share to the appellants.

Munshi Hanuman Prasad and Lala Juale Frasad, for the
appellants.

Tﬂg. C. I, IZill and Munshi Kaeshi Prasad, for the respone
dent. ’

Manuoon, J,—I may at once state that I am not at all dis-
posed to disturb in second appeal the concurrent findings of the
Courts. below as to the joint and undivided nature of the family
and of the property in suit. Nor do I think it is necessary for
us to investigate the bona fides of the debt which the bond of
1877: purported- to secure, because the case for the defence has
all alonrr been that the debt was a personal debt of Shankar, whe
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was separate and divided from the plaintiff. There is abso-
lately no plea to tho effect that the money was borrowed by Shan-
kar as a managing n"x(‘,_jul‘:er of u joint Hindu family, for the joint
purposes of such family ; and no such question having heen
rnised, I think the learned Judge acted vightly in not entering
into the merits of the bona fides of the bond, for the simple rea-
¢on that the Ilindu law imposes no liability upon the plaintitf to
pay off the debts of his grand-uncle under such circumstances,
Nor do I ihink it Is necessary for us in this case to considor
whether Musammat Sura] Bunsi, the widow of Shaukar, was
rightly impleaded, as the representative of her deceased husband,
in the suit which ended in the deereo of the 8th Mareh, 1881,
For I think that the whole question in tho present case is, whe-
ther, after the death of Shankar, any such estate was lefs by him
as could be made liable for the payment of his debts, such as the
one for which the auction-sale of the 20th June, 1884, took place.

In Appovier v. Rama Subka Aiyan (1) Lord Westbury, in
delivering the judgment of the Privy Council, observed that
“according to the true notion of an undivided family in Hinda
law, no individual member of that family, whilst it vemains un-
divided, can predicate of the joint and undivided preperty, that
he, that particnlar membor, has a eertain definite share, No in-
dividaal member of an undivided Hinda family could go to theplace
of the receipt of rent, and claim to take from the collector or receiver
of the vents a certain definite share. The proceeds of undivided
property must bo brought, according to the theory of an undivided
family, to the common chest or parse, and then doalt with accord-
ing to the modes of enjoyment by the mewhers of an undivided
family, But when the members of an undivided family agreo
among thomselves, with rpgard to particular property, that it shall
theneeforth be the subject of ownership, iu certain defined shares,
then the chiaracter of undivided property and joint enjoyment is
taken away from the subject-matter so agresd to be dealt with 3
and in the esiate each member has thenceforth a definite and
cortain shave, which he may claim the righf to receive and enjoy
in severalty, although the property itself has not been actually
severed and divided” (p. 90). Buch being (e nuture of tho rights .

(1) 11 Moo, L. A, 73,
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and interests of a momber of a joint IHindu family in the
joint property, it was for a long time an unsettied question, whe-
ther such rights and interests could, on the one hand, be alienated
by private sale by any individual member; fad ou the other hand,

whether they could be brought tosale for Lis personal debts in exe-
cation of a decree. The former part of this question would secem
to be still unsettled by the highest authority, unless the ruling of
the Privy Conncil in Laksiman Dada Naik v. Ramchandra Dada
Nuik (1) be taken to afford o settlemeunt of the matter; for the
Lords of the Privy Council in Phoolbas Koonwur v. Jogeshur Sahoy
(2) only referred to it, but abstained from giving any ruling. The
question was again referred to by their Lordships, but not detor-
mined,in Deendyal Lal v. Jugdeep Narain Singh (3), which, however,
settled the latter part of the question enunciated by me. In that
case their Lordships drew a distinction between the power of pri-
vate alienation possessed by a member of a joint Hindu family
and the power of a Court to seize his share, at the instance of a
judgment-creditor, in execution of a decree for personal debts.
And [ take that case to have finally decided the question in the
affirmative, and to have ruled that the share of a member of a
joint Hindu family possesses a seizable character for purposes of
execution, and that when it is brought to sale, the purchaser at
such execution-sale possesses the right of sompelling the other mem-
bers of the joint family to separate the debtor’s share by parti-
tion. The same I understand to be the effect of a more recent
ruling of their Lordships in Hardi Narain Sahu v. Ruder Perk.sh
Misser (4). But the case which needs special reference here is
the ruling of their Lordships in Suraj Bunsi Koer v. Sheo Fersad
Singh (5), which carried the rule somewhat further, inasmuch as
it was there held that seizure by attachment in execution is suffi-
cient 8 constitute, iu favour of a judgment-creditor, a valid charge
upon property to the extent of the joint member’s undivided share
and interest, and that such charge could not be defeated by his death
subsequent to such attachment, though antecedently to the actual

sale. Iulaying down this rule their Lordships disapproved of the
(OLL.R,5Bom. 48; L.R,7 (3)LL.R, 3 Cale.195; L. R., 4 Ind,

ind, A p 181 Ap. 2 7.
(2L L R,1Csle.226; L.R,3 (LI L. R 10 Cale, 626:
Ind, Ap. 7. (5) L. L. ., 5 Cale, 148; L. R, 6 Ina.
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ruling of this Court in Goor Fershad v. Sheo Deen (1), so far as that
ruling ignored the seizable character of an undivided share in joint
property, which had sjnace been established by the ruling of the
Privy Council in thé case of Deendyal Lialv. Jugdeep Narain
Singh (2), to which I have already relerred.  Bub the exact ques-
tion here is not the samo as in that of Suraj Bunsi Koer (3).
Here, during the lifetime of Shankar, the bond of the 11th March,
1877, was never even sued upon : the deeree of the 8th Mavch,
1881, and the salo of the 20th June, 1881, took place when Shan-
kar was no longer in existence. And in snch circumstances the
exact question before us is, whether Shankar left behind him any
such rights at all as could either be seized in execution or be mads
the subject of an execution, ’

Tortunately this question needs no reference to original au-
thorities, because I hold that the doctrine of the Liords of the Privy
Oouncil in the caze of Suraj Dunsi Koer {8) is conclusive upon
thig point. Their Lordships observed :—“ It scems to be clear
upon the authorities that if the debt had been a mere bond debt,
not binding on the sons by virtue of their liability to pay their
father’s debts, and no sufficient proceedings had been taken to en-
force it in the father’s lifetime, his interest in the property would
have survived on his death to his sons, so that it could not after-
wards be reached by the ereditor in their hands.”

These observations are, in my opinion, fully applicable to ‘thig

dase, and, indeed, go beyond the exigencies of what we have got

to determine here, the plaintiff not being a son of the deceased
Shankar, for whose personal debts his share was purported to be
sold on the 20th June, 1884, And I hold that upon that date,
Shankar having died even before the litigation which terminated
in' the decree of the 8th March, 1881, his share had already van-
ished and been taken by the plaintiff by right of survivorship,
without being subject to the payment of Shankar’s personal debts.
1 may perhaps also add that the family being joint, Musammat
Suraj Bansi, the widow of Shankar, could have no such rights in
her husband’s share as could be affected by the sale ip eszecution

of the decree against ler ; whilst the fact of Musammat Sawan

(L) N.,-W. . H, C. Rep, 1872, p. 137,  (8Y I, L. R., 5 Cale, 148; L, R., §
(HLL i; 3 Qale. 198 ; L. R, 4 Iud, Ind. Ap, 88, ‘ B
AP . : ) )
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Kali having also been impleaded in that suit, cannot, of course,
help the defendants-appellants, purchazers of the execution-sale,

T e . o L4 I3
she being the widow of Shankar’s son who* had pre-deceased his
father.

For these reasons T would dismiss this appeal with costs.

Ovprigrp, J.—This suit relates to property left by one Bijai.
He was succeeded by his sons Sheo Ratan and Shankar; the plain-
tiff represents the former. Shavnkar before his death borrowed
money on a simple bond from one Ram Sahui, who after the death
of Shankar sued his widow and daughter-in-law, and obtained a
decree against them, and in esecution brought to sale Shankar’s
interest in the property, and it was purchased by defendant-appel-
lant.

The plaintiff is the grand-nephew of Shankar, and sues to
recover the property sold at auction, on tho ground that it was the
joint property of Shankar and himself, and could not be taken and
sald in execution of Shankar's debt. '

The Courts have allowed the claim and the defendant has
appealed.

The objection to the finding that the -property was joint un-
divided property of Shankar and the plaifﬂ;iﬁ' is not one which can
be entertained in second appeal, the finding on this point by the
Courts below being one of fact ; and when it has been found that
the preperty was undivided the appeal must fail.  On the death of
Rbankar, Lis interest passed to plaintiff by survivorship, and was
not liable after his death for any personal debbt which he had
incurred. No charge had been made on the property, and the
credito® conld not recover his money ‘from the joint property after
the death of Shankar, when he had not obtained judgment against
Shankar, and taken out execution by attachment against him. I
may refer on this point to the case of Suraj Bunsi Koer v. Sheo
Persad (1) and Rai Bual Kisken v. Rai Sita Ram (2). The

appeal will be dismissed with costs.
I Appeal dismissed.

()L L R., 5 Cale, 1483 T, Ry 6 (2) L L. R, 7 AlL 7381,
- Ind, Ap. 88,
- 70
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