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Bt/oj’rt P'!r. J u stice  O ldfu-ld a v d  ?>!r. J u .ttlce  M ahm ooil.

JuTia 21. T A E S I  RAM  (D i.,c 'uK J 5-H o i,D iU t) v. MAN S IN G B  and o t h b e s  (Judgmbnt-
—  ̂ Diavfoiis)̂ *

Eteculio/} of (lecpee—AiIjndii'tiihin ihnl execuihm ishnrrtid hy UntHnllm— Finality 
of order—Civil PriieedHrc. Cade, s. 20S-- Aiueiid.ittiii of decree— Act XT' o/’ 18/'f 
{Limitation A d ), sen. ii, iVos. ]'7S, l79.

An !ipp1u“,it,t.inn to eseciite a decrce passed in Api'il, 1880, was made on the 
lOtli i'ebninrv, 1S84, an-.l rejected nn tlie 2011-. Mjireli, 18S1-, as being beyond time. 
This (ii'der was uphold oil appoal in March, 1S85. V/hile the appeal waa pending 
the deci'oe-holder in ATnv, 1SS4, applitd to the Cmirt of first instance to amend 
the decree under s; 20U of the Civil Procedure Code, and iu December, 1884, tha 
application wa>5 granted; In April, 1SS5, an application was made for execuiion 
of the amended decree, the decree-iiolder contending that limitation shoukl bo 
calculnted from the date of the aincndmentj and that art. 178 of the Llroitaiioa 
Act (X V  of 1877) applied to tlie case.

iidd  that No. ,179 and noS No. 178 waa applicable, that the order rejecting 
the application of tlie 19th Febrviary, ]8S4, becjiine final on being iiphela on 
appeal, that the amendment conld not revive the decree or furnish a fresh start­
ing poinfc of liinicalion, and that the application waa therefore time-harred. 
Mungul Fershad y. Grija Kant Lahiri (1) and Jiam Kirpal v. Hup Kuari (2) 
I’eferr'ed to.

Observations by Mahmood, J.,on the amendment of decrees and a. 206 of the 
Civil Procedure Code,

T h e  deoreej of whicli execution was sought in tliis cnse, was 
daied tlie 2nd April, 3 880. An application to execute tlio decree 
made on tlielOtli February, lS84j was reTuaed on the 26th Marchj 
1884, on the ground that it had not been tnade within the time 
allowed by hiw. Ihe decree-bolder nppealed from this order. 
"While the appeal was pending, he applied to the Court which 
passed the decree to amend it under s. 20G of the Civil Procedure 
Code. This application was granted ou the 6th December,, 1J5S4. 
On the 25fch March^ 1885, the appeal was dismissed.

On the 2nd April, 1885, the decree-holder again appilied fot 
esecution. The Court of first instance refused the application, 
and its order was affirmed on appeal by the decree-holder. It was 
contended before the lower appellate Court, on behalf of the decree- 
iiolder, that limitation should be computed from the date of the

* Second Appeal No. 13 of 1886, from an ordt;i’ of W. T. Martin,' Esij., pis» 
triot Judge of Aligarh, dated the 15th Septeiaberj 18SJ>, affinniug an order, 
Lalii Gaiiga Prasad, Mun.sif of Koil, dated the 11th July, 1885.

(1 )  I. L . B ., 8 Calc, fi] ; L« R ., 8 Itid . A p . 123. 
i 2 )  h  L . E ., 6 A ll, 269 ; L* E.> 11 la d . A p . 37,



amendment of the decree^ the article of the Limitation Act applj?- Ŝ8S 
iDg beiog No. 178, T iM R .K '

The dedree°]iolder, in second appeal^ raised the same conten- sings 
iion* *

Blr. Shiva Nath Sinlia  ̂ for the appeilanfc*

Babu Jogindro Math Chaudhri, for the respondents.

Oldfield  ̂ J .— The only ground taken in the memorandum o f 
\*ippeal is, that the application is one fco which art. 178j and not 
179. Limitation Act, applies ; but this is not so.

The application is to execute a decree dated the 2nd April,
1880, and is governed by art. 179. On the 19th Febriiarj, 1884, 
the decree-holder applied to execute this decree, and it was held 
to be then barred by limitation.
• He subsequently got the Court to ainend the decree tinder a,

206, Civil Procedure Code, and now seelcs to execute it as amend­
ed ; but his decree had been held by an order to bo barred by
limitation before the amendment, and that order has becoins final 
in the matter of esecuting the decree^

Tiiis appeal is dismissed with costs.

Mahmood, J .—“I am of the same opinion. The decree sought 
to be executed was passed on the 2nd April, 1880* and was put 
into execution by an application dated the 39tU February, 1884 j 
but execution was disallowed by an order dated the 26th Marchj 
1884, on the ground that it was barred by limitation, and that 
order was upheld by the Court of appeal on the 25bh March, 1885.
The adjudication thus became oouclusiTO and final within the prin­
ciple of the rulings of the Pri?y Council in Pm/iac? v»
Grija Eant LaJiiri ( I )  and Ram K i r p a l R u p  Kuari (2), Bat 
in the meantime the appellant-decree-holder, during the pendenoy. 
o f his appeal, made an application, on the 12th May, 1884  ̂ to the
Court o f first instance, to amend the decree under s, 206 of the
Civil Procedure Oode  ̂ and the application was granted on the 8tb 
Pecembei’, 1884.

The present application was made on the 2nd April, 1885, for 
execution of the amended decree, on the contention; that limitatic^a

(1> I. L. R., 8 Calc. 51; L, R., S Inil. Ap. 123.-
(2) I, L, B,, © All. 2S9 J L. B., 11 lad. Ap. 37,
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1SS6 s L o u ld  b o  e a l c u k t e a  f r o m  th e  date  o f i l i c  a m e i i d a i o n i j  b u t  b o t h  

th e  l o w o r  Ooiirta  h a v e  d is i i l l o w e  1 iho  a p p h ’ cat.ion.

I ao;reo with m y jpi-irned Lrotlier Oli.lfield in liold ing that the 
lower Ouiirts aotod I'iglitly in rejocti!3g tho application. Irreapec- 
tivo o f  th3 iaGrils! of tho araondmtftit itsoll", I hold that sn fh  ameiul- 
menfc could neither revive tin’, decree nor furuish a fresh starting 
point o f limitatioQj vylulsL ihore ia o f  coiirso tho further considera­
tion that tho queslion  of tho docree being  barred had passed into 
nnn mdicatam^ aa 1 havo ulrotidy pointed out, with reference to 
llie Privy Ouiiricil rid in gs.

1 now wish to add that tho provieions of tho last paragraph of 
3. 206, Civil Procedure CJode, havo given riao to some difficulty 
and douhtj and I cannot help feeling that it would have been con­
ducive to clearness, and accuracy, and uniformity of procedure in 
the Mufassal Courts, if the Legislature had thought fit to frame the 
paragraph, as a separate section, and to have fintroduced therein 
definite restriciion and limits as to the tirae within which, and the 
stage w’henj the pov '̂er o f amending decrees might be exercised. 
For instance, if a decree has already become the subject of appealj 
1 do not think the first Court should amend it under s. 206, for the 
Full Bench of this Court in Shohrat Singh v. Bridgman (1) has held 
that the decree of the appellate Court is ibe only decree susceptible 
of execution, and .the s]>ecifications of the decrees of the lov/er 
Courts as such may not bo referred to and applied by the Court 
executing such decree. Again, in connection with this same see- 
tioiij I may refer to what I said in RaghmatJi Das v. Raj Kumar
(2) and also in 8nrta v. Ganga. (3), in both of which cases my judg­

ments were upheld and approved by the Full Bench of this Court 
(I. L. Bi., 7 All., pp. 875 and 876). Those cases furnish good 
iiiuaLrations c l  the nianiiec in which the power conferr^ by 
tlie section may b0 misapplied in the absence o f more definite pro­
visions prescribing-rules for guidance. I may perhaps also add 
that the section should also contuin an exprcBS pi'ovision to say that 
when a decree-holdei” has so far accepted a decree as framed as to 
to put it into executilon, no amendment should be .allowed, and the 
reason should be tl/Jat the proper stage for such amendment is

(1) I. L. E,.; 4 All. 876. (2) I. L. 7 A ll 276.. ,
(3} I. ,7 All, 411,
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j.assed .1 inaj' here quota what Mavkby, J., said in Golxich Chunder 1883
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Massant V. Gunga Naraia AlussanC (I )  :— “ It is the d u fj o f the RAAt'
parties, or ratiier of tlieir pleaders, when they obtain a decree, to 
see that it is drawn up ia the proper form, and it has been ordered 
by a circular order o f this Court o f the )9th July, 1867 (8 W . R.
Civ. Cir. 2), that tbe Judges should oblaiu the signatures o f the 
pleaders befol’e the decree is fiiiajly signed. I f  the parties chose 
to allow so long a time as that allowed in this case to elapse, before 
they take auy steps upon the decree, without taking any precaution 
to see that the decj’ee is properly drawn up, it seems to us tliat it 
m:iy bo fairly presumed that they acquiesced iu the decree, and that 
no alteration ought to be made subsequently.”  I'he rule laid down 
by Couch, 0 . J., in Prince Mahomed lluhim-ood-din v. Ba''u B :er  
Protab Suhai (2J has almost a stronger tendency in the same 
direction.

Again, a Division Bench of this Court, in Goyci Prasad v. t 
(3 J held that an application for an aniendm-'nt of decree 

under s. 2(J6, Civil Procedure Code, was governed by three years’ 
limitation under art. 178, sch ii o f the Limitation A ct. But I 
respectfully doubted the accuracy o f tlie rule in the case of Raghu- 
nalh Das, to which I have already referred ; and my view was sup­
ported by the principle up n whieh the rulings o f  the other High 
Courts proceed—vide Ruharts v. flarrison (4>, Kylasa Goundan v.
R imasami Ayyan (5), Vithal Janardan v. Rakra'i (6).

These observations may possibly prove of some service fo tim 
Legishiture \\heî  considering the question o f the amendment o f the 
Civil Procedure Code.

Appeal dismiss':d.

Before M r, Justice OlJJicld and H r. Justice Mahn’ood.

B AbBH AD AK  a n d  O T aiia s  ( D e f i l^ 'd a n t s )  v . BISHESHAU (Pr.i i s T i f P ) . *  j / ,

Hindu L'lm—Joint amiuniiviJeJ Hlnxlu famU’i—J Jt'- an i utdivicledproper f O ’ 'c
of deceaied member— Liability o f I,is interest,

J, a member of a joint IJiadi! lei't tjyo s ns, li I’ud ^  t t-
rowcd money up^u a simple bond, aniJ, after his death, tie. obligee svej. hi^

• t’ccond No. 1469 of 18S3, from a decree of R J. Leeds, E a i, District
Ju.l y- 01 G„rai. ipur, dated the lOih May, 1885, confirming a decree ot Maulvi 
Abaul llaziik, 'Ju'iaf o£ Bausi, dattd the 15th NovemLcr, 18S4.

l l ) 20 W . R. 111. (4) I. L R., 7 Cjle. 33̂ 3.
(V.) IS \v. K, (5) I. «•- i

) I L E , 1 All. (6) 1. L B., S Bom. 58o.


