
respondents to that poriion of tliG property wbicb was purchased 
by the appellants, and to the extent- o f the claim wbicli has been 
successfully resisted by defendants, the plaintiffs will pay costs in 
ali the Courts. The plaititiffs will be entitled to a decree in res
pect of the sliare purchased by Bali against the veador-defendant 
and Bali, defendant, with costs, to that extent^ incurred in the 
Court of first instance, on condition of the plaiiiti'fe depositing ia 
that Oourt the sum of Bs. 41? for payment to Balij defeadaafcj 
within one month from the date when this decision reaches that 
Court, otherwise the suit in this respect also will stand dismissed. 
Vrdth costs.

The decree tv ill be prepared in the above terms with reference 
to s. 214 of the Civil Procedure Code.

O l d f i e l d ,  J .— 1 concur.
Appeal allowed.
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Before M r. Justice Straight, Offg. Chief Justice, and M r. Justice Malimood, 

DEOKI NANDAM (DnreND.iKT) v. DHIAN SINGE (PLAiNTiEr)- *

Sir land—Ex-proprietary tenant—NaUire o f the rigid of occupancy—Act X I I  
0 / 1 8 8 1  (N .-W . P. Sant Act), s. l — Trem.

In a suit for recovery of possession of zamiudari property conveyed by a sale 
Seed, including certain plots of land which. 'S’fere the defeadaat-veudor’s sir, tlie 
lower Courts held, with reference to s. 7 of the Norfch-Weafc Provinces Rent Acts 
(X II of 1S81), that the defendant was entitled to hold possesBioa of tha said plots 
as ex-proprietarj tenant, but as it appeared that they had fruit and other trees upon 
theni'f the Courts awarded the plaintifl’ possession, of these trees on the grouud that 
the nature of an es-proprietary tenure did not entitle the holder to resist &■ claim of 
this kind as to the trees upon the land forming the area of such tenure.

Held that this decision was erroneousj and that the plaintiff's claim to 
possession of the trees upon the plots in question must be dismissed.

Par Mahsiood, J., that the principle of mtcxlvamjus eai sQlum ejus 
us'iucmad c(Blum was applicable to the case by way of analogy, and that an ex-pro
prietary tenant had all the rights and incidents assigned by jurispruderiGe to the 
ownership of land, eubject only to the restriction imposed upon the oecupimcy-tenure 
by, the statute which ci’Oated it, and that hence he would be entitled to the tree.  ̂on 
the land, and to use them as lang as the tenure existed. Bibae Sohodwa v. Smith ^j), 
2yarendra I^arain Moy Chovjdhry v, I^han Chandra #S'e» (2), Gopal Pcmdeyr^

 ̂ Second A ppea l N o. 16S2 o f 1835, from  a decree c f  B\ E . E lliot, E sq ., Dia- 
t n c t  Judge of A llahabad, dated the ISth  Jurse, K'^So, confiim ing a decree of jfnncliti 
lu d a r iTarttiii, M unsif o f A llahabad, dated the 5th  N ovem ber, 18's-l.

a ) 12 B. L. K. S2. (2) 13 B. L. R.

1S86. 
May 20.
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Parsolam Das (1), Ooluch Ram v. Niiba Soondurce. Da&me (2), Shailh Mahomed 
Ali V. BohtJcee BhwjQut (3), Ram. Baran liu.'ni-v. Sallg Ram Sinyh(i), m i  Deli 
Prasad v. Ifar })yal (5), rcEciTed to.

Also par Mabmood, J,, tUafc it would be iuipussible to givo offeut to tlio lower 
Courts’ decrees withovit diBlmrbing tbe ex-proprictary teiiant’s rightB, for if th® 
plaiiitiS' were entitled to posSesHioii of the troef-i, lie would bo entitled to eutei- upon 
tliG laud to got at the trees, bccausio whcu the law  givea a riylit, it must be uiider- 
Sto(xl to allow everything nccessary to give that right eiiect.

T h e  plaintiff in this case sued the defondanfc for  inter alia 
possessiou of three plots of gavdeu laud and the trees thereon situ
ated in a village called Thawati. These plots wore numbered in 
the village papers 1021, 1024, and 1039. He claimed by virtue 
of the purchase from tlio dofeadant, nnder a sale-deed, dated the 
13th September, 1883, o f the dofeudant’s proprietary rights in tlio 
village to the extent of an 8 gnndaa share, together ^yith the trees, 
groves, and all the rights and interests thereto appertaining. Tli-a 
defence to the suit was tiiat the land was the defendant’s sir*]and at 
the time of the sale to the plaintiff, and he was entitled to retain 
possession of it, as also of th^ trees,, as an ex-proprietary tenalif;, 
under the provisions of s. 7 of the North-Westarn Provinces Rent 
Act ( S l I  of 1881). The Ooiirt of first instance (Munsif of Allah
abad) held that plots Nos. 1021 and 1039 were ihe defendant’ s sir- 
land at the time of the sale, and that therefore he was entitled to 
the possession o f these plots, as an ex-proprietary tenant, iinder 
the law mentioned above, but th.’at the plaintiff vyas entitled to tho 
possession of the trees, as tho defendant had sold all the trees, and 
trees did not come within the operation of s. 7 of the Beni; Act. 
The Court accordingly dismissed the plaintiff’s claim for possession 
of lands Nos. 1021 and 1039, but directed that the plaintiff 
should be put in possession of the trees.”

The defendant appealed, and the lower appellate Court (District 
Judge of Allahabad) held that the defendant was not enLitlel to 
retain the trees, having sold them to tlie plaintiff.

The defendant preferred this second appjal on the ground that 
the land being sh\ and being occupied by the trees in dispute, be 
was entitled to retain possession, of such trees as long as they 
existed.

(1) I. L. R., S A ll, 121. f4) I L. R., 2 All. S0G.
m  21 W. E. ,Mi. (5) L L. li>, 7 A ll. 691.

, , (3) 24 W.. li. 830.
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L a la  Jokhu L il, fo r  tlie a p p e lla n t.

Munshi Hanuman Prasad and Munshi Madlto Prasad, for the 
S’espondent.

M a h m o o d , J .— Tn tb is  ca se  I  th in k  it  is n e ce ssa ry  to  r e c a p i

tu la te  th e  essentia) fa c ts  in  o rd e r  to  in d ica te  th e p o in t  o f  la w  w h ic h  
w e  are ca lle d  u p o n  to d e te rm in e .

The defendant was the owner o f a tweh’ e-ganda share o f the 
zaniindart interests in a village. Out o f that property be, on the 
13 th September, 1883, executed a sal e-deed as to an eiglit-ganda 
share, which ho conveyed to the present plaintiff -with all rights 
tipporfaim'ng thereto, including sir-hnds and sayar items, in con
sideration of Rg. 800. It appears, as stated by the plaintiff, that 
the latter, under the sale-deed, obtained possession on the 30th 
M^rch, 1884. It is alleged that after this the defendant ousted 
the plaintiff, this being the cause o f the present suit. The object 
o f the suit was the recovery o f possession of the whole property 
conveyed by the deed, including three plots, Nos. 1021, 1026, and 
1039, on the ground thai these also were included in and covered 
by the deed.

The Court of first instance framed two issues as to these plots 
ID reference to a plea by the defendant to the effect that thtse 
plots were his sir, and that he was entitled, under s. 7 o f the Bent 
A ctj to bold them as an ex-proprietary tenant.- The Court hfld 
that out o f the three plots, Nos. 1021 and 1039 were found to ba 
the defendant’s «t'r-lan Is, and that, as guch, the defendant was 
entitled to hold possession o f them as an ex-pro[irietary tenant. 
With respect to the rem?)inder, « the larger portion o f the suit, 
the Court decreed the claim ; but wiih respect to the two plots 1 
have mentioned, tlie provisions of the statute prevailed, and the 
plaintiff tvas held not entitled to oast the defendant from posses
sion. At the same time, as it appeared that these two plots had 
fruit and other trees upon them, the Court decreed the claim iu 
such a manner as to award tho plaintiff possession o f those trees. 
The plaintiff dees not appear to have appealed, but the defendant 
did so to the Districc Judge. The lower appellate Court has 
upheld the findings o f the first Court upon grounds stated in the 
judgment, namely, that tho nature o f an ex-proprietary tenure

6fj
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18S6 does not entitle the holdor to resist a claim o f  this kind as to the 
trees on the land which forms the area of that tenure. The lower 

Nandak appellate Court, therd’oro; t̂ fPirmed the first Court's decree^ and 
B h i a n  SuKGs, tonce this second appeal has boeu preferred on the ground thus 

stated in the memorandiira of appeal s— The decision of the 
learned Judge is figaiust the principle o f ex-proprietary tenancy- 
right, inasmuch as when the land in suit is sir, and is occupied by 
trees, tlie appellant bad a right to retain possession of tliem while 
the trees esisfc.”  The case, aa it has been argued, rests upon this 
single question, and ray concluaioij is that the contention has force 
and the appeal should prevail. U seems to me tkit the question 
in the case is one o f first impression; that is to say  ̂I am not 
aware of any decision o f this or any other Court; in which ther©
Is a specific rulino’ on the subject, i  consider it my duty, there- 
fore, to express my views as fully as may be necessary for ‘’the 
purpose o f settling the law. In the first phice, it is necessary to 
bear in mind the exad nature of the right o f occupancy held by 
sin eX"proprietary tenant in these Provinces. That right is regu
lated by s. 1 of the Rent Act, which provides as follows Every 
person who may hereafter lose or part with his proprietary rights* 
in any inahal, shall have a right of occupancy in the land held by 
him as si  ̂ in such mahal, at the date of such loss or parting, at a 
rent which shall be four annas in the rupee less than tha 
vailing rate payable by tenants-at-will for huid of similar qiiality 
and with similar advant-iges. Persons having such rights of 
occnpancy shall be called  ̂ es-proprietavy tenants,” ' Here thea 
is a statement in clear terms of vdiat are to be the rights of those 
who, having once been owners o f a niahal in whole or in part, 
cease to be so ; and the seotioa ends by saying that these rights ia 
their siV-lands are to be those which are enjoyed by occupancy- 
tenants. At this point I think it will be useful to trace the history 
of the occupancy-tenure in the Bengal Presidency. I may firsfe 
refer to the judgment of Phear, J., in Bibee So^odwa v. Smith (1) 
.in which a question having arisen as to the nature of the occupancy- 
right, that learned Judge said-:— ‘ “ This right, resting upon legis
lation and custom aione  ̂ is not derived from the general proprie
tary right given to the isamindar by the Legi-slatiirej but iis, as I

(1) 12 B, L. E. 82,  ̂ ,
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imdersi-.and, in derogation of, and has the eifecfc o f  cutting  dc#wn 
nud qiialifyiiiff, tbafc riglU . I  say that, in m y  conception  o f  
the i«att;er, the relatioo between the za ii^ n d a /s  n g lit  and tiae 
oceu p a n ey -ryot ’ s right is p retty  m n d i the ssme as that which 
ob  tains betw een  the right c f  ow nership o f  land in E n gland and tbs 
servitude or e.is’em ent whieh is termed pi'CjU a pre?idrfi. I t  appears 
to m e th.at the ry o t ’ s is the doffiinaut and the sam indar’ s the ser- 
visDfc W hatever the ryo t has^ the zam indar htis all the rest
■which, is necessary to complete ownership of the laud, subject to 
the ocen p a n cy -ry o t ’ s right, and the right o f  tlie v illage, i f  any , to 
the occupation  and cultivation  o f the soil, to w hatever extent these 
rights m ay in any given case reach. W h en  these rights are ascer
tained, there must remain to the zatnindar all rights and privi
leges o f ownership which are not inconsistent v/ith or obstructive 
of Ihem.’  ̂ These observations are fu lly  applicable in principle and. 
by way of analogy to the occupancy-rights existing in these Pro
vinces. The next case I wish to refer to ia the decision of the Full 
B ench  of the Calcutta High Court in ’Barendra Natain Roy Chow- 
dhry v. Ishan Chandra Sen (1) in which, though in  some respects 
difi’ering from the conclusions of Phear, J.j in  the case I  have 
quoted, his ratio decidendi^ and his views aa to the nature o f the 
occnpancy-right in  Bengal were generally  adopted. These rulings 
are important^ because the right o f occupancy , in these Provinces 
was* created ‘ at the sam e time and b y  the same legislation as in 
Bengal. The next case is Gopal Pand^y v. Parsolam Dm  (2)* I  
refer to my ju d g m en t in that case, because I  was In a minority o f  
one, and my observations have nofc been summarized in the head- 
note of the report. After referring to the two cases cited abovoj 
I  said (at p. 1 3 1 ) that “ ia the case o f  an oceupancy-tenanfc the 
right which the Legislature has conferred upon him is such as sub
ject to*the lim itation prescribed b y  the statute, prevails against ail 
the world. The subject o f  the right is the land held by the tenanfcj 
and whatever changes the ownership o f  that land m ay undergo^ 
th e  occiipancy-rigliii subsists in, and goes w ith , tha la n d .”

T h en , after referrin g  to a ruling o f  the S adder B oard  o f  Reve~ 
nnej I  went on to  s a y ; — confess I  am  unable to take any  su ch  
view . It  seem s to me to  bs based u pon  what, I  cannot help feelr 

(1) IS B, L. U,, 274. ( 2)  1. L. R., 5 A ll, 121.
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1886 ing, is a misconception of the nature o f the occupancy-right. I 
have already endeavoured to show, by introducing a comparison be- 

Kai’dan tween the occupancy-sight of aa Indian cultivator and the emphy- 
DHi.iNSiNOH, teusis o f the Romans, th it the right, as now defined by the statute, 

is, subject to ita own limitations, us much a real and subsisting 
right as any other kind o f estate carved out of the full ownership o f 
land.”  Tho rest o f tha^julgm jnt refers to other matters with 
which wo are not now concerned. I still adhere to the views 
which I then expressed, and I incorporate them in my present 
judgment because, in dealing with questions o f this kind, I under
stand that the Mufassal Courts suppose my judgment to have been 
dissented from, upon all points, by the other members o f ’the Full 
Bench. My view, -ris I was not at that time aware, is also support
ed by the decision in Goluck Ram  v. Xuba Soondiiree Dassee ( 1), 
where the Judges again compared one kind o f tenure in Bengal'to 
the emphyteusis o f Roman law. Again, there is the case of Shaikh 
Mahomed v. Bolakee Bhuggut (2) in which the ratio of the judg
ment of Mitter, J., is in keeping with the view which I entertain, 
for it was there held that the trees were included in the lease 
relating to the land on which they stood. Again, I  may refer to 
Ham Baran R a m y, Salig Ham Singh  (3) where the Judges of this 
Court expressed the view that, by virtue o f one incident of the 
occupancy-right, the trees acceded to the soil, and were liable to be 
dealt with by the occupancy-tenant, unless something happened to 
bring his tenure to an end.

No ruling upon the exact point here ha? been cited before us. 
The question after all depends mainly upon the interpretation to 
be placed upon the word “  land ”  in s. 7 of the Rent Act. This is a 
word which has a very speciflc legal signification. In the first 
place, I  refer to a passage on p, 420 o f Maxwell’s work on the 
“  Interpretation of Statutes,”  where it is said :— “  The w ord ' land’ 
includes messuages, tenements and hereditaments, houses, and build
ings of any tenure unless there are words to exclude houses and build
ings, or to restrict the meaning to tenements of some particular 
tenure.”  In  India, we have a definition of the expression “ immove
able property” in s. 3 of the Transfer of Property Act, in which timber

(1) 21 W . U. 34i. (2) 24 w . K. 830.
(?) 1. L. -a .S lA ll. 896.



is exclntled from  the notion o f la iid — asi interpretation  w liicli is ■ .
special to the Act, tind vrhicli woiiL.I go  to s h o i f  anything, th;ifc deoiu 
tlie vford was o f  wider meauini? than ^iie fram ers o f  the Aet, Kanban
intended should bo tiitacdied to the terai “ im m oveable p rop erty .”  liaiAHSisch. 
lu t i ie O u d b  Rent A ct, .s. la , the ^vord ‘ ‘ l and”  U ai^iuu delined v ery  
broadly- A,y;:un, s. 2, cl. 5 o f  the G eneral Clauses A ct, defines 
the term  imsuoyeable property  ”  in a niauuer w hich , th ou gh  
it tends to support m y view, is not contdasive on the question.
Thi.s being so, I think m_yself entitled to deciiltj the q^e.ition b y  
referenct; to fij'st principles. A t  p. 293 o f  B room ’ s Le^-al M axim s,”  
tho ftdlow ing remarks o c c u r N o t  only has iimd iu its legal 
specific;itiou an indeliu iie extent upwards, but iu contem plation ot 
law  it extends also dow nw ards, so that whatever is in a d irect 
line betw een the sarfaea o f any land and the centre o f  the earth, 
belongs to the ow ner o f  the surface ; and honce the word  ̂ la n d ’ , 
w hich is nomen gsneralissimum, includes not only the face o f  the 
earth but everyth ing under iS; or over i t ; and, therefore, i f  a m an 
grants all his lands, he grants thereby  all his raines, liis woodsj 
bis waters, and his housesj as well as his fields and m eadow s.”
The author proceeds to say that this general meaning may be varied 
by special circumstances, such as the terms of a grant, and, I sup
pose, equally by the provisions o f a statute. The ma.xini m cujua 
est solum ejus est usque ad eoslum. It appears to me that this maxim 
is based on sound principles^ which are folly applicable to this 
country.

I must not be understood as holding that the occupancy-rights 
of an ex-proprietary tenant is such as to render that maxim, which 
Is of peculiar importance in Engiandj fully applicable in a matter 
of this kind. A ll I say is that the principle underlying tho 
maxim is applicable to a case like this by way o f analogy; and t 
am pfepared to hold that an ex-proprietary tenant has all the rights 
assigned by jurisprudence to the ownersliip of land, subject only 
to the restriction imposed upon the occupancy-tenure by the sta
tute which creates it. The Rent Act, ia s. 34, cl. (c) (1 )  provides 
that no tenant (andj a fortiori, no occupancy-tenant) is to be 
ejected from his holding for any act or onaisgion “  which is nofc 
detrimental to the land iu his occupation^ or inconsistent wit^ the 
p.urpose for which the land was l e i ”  Then s. aS (6) provides for
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1836 snlfcs to eject a tenant for any act or omission detrimental to
the land in his occnpation, or inconsistent with-the purpose for 
■which the land was lei'.,-’ ’ implying that even a tenant who has an 

D h i a n S i n s r . occupancy-ri^hfc may he ejected. Further^ s. 149 provides that 
whenever a decree is given for the ejectment, of a tenant, or 

the cancehnent of his lease, on account o f any act or omisvsion by 
which the land in hia occupation has been damaged or which is 
inconsistent with the purpose for which the laud has been let, the 
Court may, if it tliink fit, allow him to repair such damage 
within one month from the date of the decree, or order him to 
pay such compensation within such time, or make such com
pensation within such time, or make such other order in the 
case as the Court thinks fit; and if such damage be so re
paired or compensation so paid, or order obeyed, the decree shall 
not be executed.”  So that even if the occupancy-tenant perverts 
the land, be is not liable to ejectment if he gives compensation.

I  refer to these provisions in order to show that the intention 
of the Legislature was to make the occupancy-tenu re as near as 
possible to full owiiership. In support of this view I may refer 
to my own judgment in Dehi Prasad v. l ia r Dyal (1), in which I 
said that a mortgage of his holding by an occupancy-tenant was 
not in defeasance o f the occupancy-tenure, the words o f the 
statute referring not to dealings of this kind, but to phyaioal mis
use of the property. Subject to these restrictions, I hold that t'he 
occupancy “tenant practically enjoys the incidents o f the owner^ 
ship of the land, and if so he is entitled to the trees on the land, 
and to use them as long as the tenure exists. ,

In the present case, the defendant pretended to convey his sir- 
land, Under s. 9 of the Rent Act the sale would be void so far 
as it purported to operate in defeasance of the occupancy-right. 
Under the circumstances the Courts below were wrong in holding 
that the trees did not form part of his tenure, and in saying that 
poBsession might be given to the plaintiff-vendee as proprietor o f 
the trees without disturbing the defendant’s ex-proprietary tenure. 
It would be impossible to give effect to such decree without disturb
ing the ex-proprietary tenant’ s rights ,̂ because if the plaintiff was' 
entitled to possession, of the trees, he would he entitled to enter 

, ,(1) I. L. B., 7 All 081,
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188Supon the land to get at the trees, because when the law gives ft
ri^htj it must be understood to allow everytlskig necessary to give Deoki 
that, right efi’ect. Supposing the whole of this land were cohered Nasdah 
by trees, and possession o f  the trees was given to the plaintiff, the D h ia h  S i k g h . 

ei-proprietary tenure would practically be defeated.

For these reasons I would decree the fippeal, and direcfc that 
the decrees of both Courts be so modifieil as to dismiss the plain
tiff’s claim, so far as it seeks possession of the trees within the 
two plots Nos. 1021 and If 39, which have been found to be sir, 
and lhafc costs in all Courts, as regards this parfcicuhir part of the 
subject-matter, he allowed to the defendant-appelhuit in proportion 
to the amount involved. Beyond this 1 would not disturb the 
first Court’s decree.

>Sthaight, OfFg. C. J .—«1 concur hi my brother Mahmood’ a 
conclusions as to the proper order to be passed in this case.

Before Mr. Jusike Straight, Offg. Chief Justice, m d Mr. Justice Malimood.

M A N G U  L A L  aw d  o t h k j j s  (B m f io n i 'a n t s )  v . K A S D H A l  L A .L  a n d  a h o t h e r

(P l a i n : ji'F s). *

A c t X V  of 1S77 {Limitatio'n ir f) , >5- 14— “  Pros(>ciitin(j’~ ^ ‘ Good faith’’- ^ “  Other 
cause of a nice nature!'—ZimllfiUcn Act, cojistniction of.

In October, ISSl, an account was struck between K  and M, and a emn of 
Es. 1,457 was agreed between them to be thu correct balance then due by the latter to 
tli6 former. Of tliis amount, a sum of Ra. 885 wtis paid. In March, sued
J f for the balance of Rs. 600 then due on the account stated. The pkintiff olnimed 
the benefit of s. 14 of the Limitation Act (XV" of 1S77) as Saspetiding the rntiuing 
of limitation during the pendency of a former suit which he had prosecuted agaioist 
the defendant in 1884 and 1SS5, and which had been dismisserl on the merits. That 
•was a suit for the redemption of certain‘Zamindari property on which the'dsfendaat 
held a mortgage, and the plaintiff claimed in that suit that, the amount of tiis 
balance due by the defendant on the account stated should be ded^jt^j^ the 
mottgage-money tmder an oral agreement entered into by the parties in Oetoherj, 
1S81.

Held tliat the plaintiff could not be said bo have foraierly prosecuted his re- 
ifieciy in respect ©f the items now claimed in a Court which, for wont, of jui'isdiction, 
or other cause of a like nature, was unable to entertain it ; that the provisions of 
b.14 of the Limitation Act therefore were not applicable j and that the suib w’rfs bur
red by limitation.

* Second Appeal Nn. 1635 of 1885, from a decree of Bliraa Abid ,Ali Khan, 
Snbordinafce Judge of ShShjahtinpur, d-at̂ d the I7th JunCj I8S5, reversing a decree 
of Kai Bahai Rai, Munsif of ShahJahSnpiir, dated'the ISth iiprilj 1S8S,
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