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respondents to that portion of the property which was purchased
by the appellants, and to the extent of the elaim which has been
successfully resisted by defendants, the plagntiffs will pay costs in
all the Courts. The plaintiffs will be entitled to a decree in res-
pect of the share purehased by Buli against the vendor-defendant
and Buli, defendant, with costs, to that estent, incurred in the
Court of first instuncs, on condition of the plaintifis depositing in
that Court the sum of Rs. 4% for payment te Bali, defendant,
within one month from the date when this deeision reaches that
Court, otherwise the suit in this respect also will stand dismissed
with costs,

The decres will he prepared tn the above terms with reference
to 5. 214 of the Civil Procedure Code.

OwpriELd, J.—1 concur.
Appeal allowed,

Before Mr. Justice Straight, Offg. Chief Justice, and Mr. Justice Mahmood,
DEORI NANDAN (Drrevpant) v. DHIAN SINGH (Pramriery), *

Sir land —Fz-proprietary tenant—Nature of the vight of oceupancy—Aet X171
of 1881 (N.-W. P. Rent Act), 5. T— Trecs.

In a suit for recovery of possession of zamindari property conveyed by a sale
" deed, including certain plots of land which were the defendant-vendor’s elr, the
lower Clourts held, with reference o 8. 7 of the North-West Proviuces Rent Act
(X&1 of 1881), that the defendant was entitled to hold possession of the said plots
a5 ex-proprietary tenant, buf as it appeared that they had fruit and other trees upon
thent; the Courts awarded the plaintiff possession of these trees on the ground that
the natureof an ex-proprietary tenure did not entitle the holder to resist a claim of
this kind as to the trees upon the land forwing the area ¢f such tenure,

Held that this deciston was erroneous, and that the pluntiff's claim to
poasession of the trees upon the plots in question must be dismissed.

Per Mannmoop, J., that the principle of the maxim eujus est solum ejus cst
usqiesad celum was applicable to the case by way of analogy, und that an ex-pro-
prietary tenant had all the rights and incidents assigned by jurisprudences to the
ownership of land, subject only o the restriction imposed upon the ocenpaney-tenure
by the stafute which created ity and that hence he would be entitled to the treés on
theland, and to use them as long as the tenure existed.  Bitve Sohodwa v. Smith (17,
Narendra Nurain Roy Chowdhyy v. Ishan Chundre Sem (2), Gopal Pandeyv.

* Second Appeal No, 1632 of 1883, frum a decree of . K. Eliot, Ksq., Dis-

triet Jgdgz% of Allahahad, dated the 12th June, 1885, confirming o deeree of Fandit
Indar Marein, Munsif of Allahabad, dated the 5th November, 1854, ‘

(1) 12 B.L. R, 2.  (2) 13 B, L. B, 274,
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Pursolam Das (1), Goluck Ram v, Nuba Soondurce Dassce (2), Shailh Mahomed
Al v. Bolakee Ehuggul (33, Ram ]"cm an Rem v, Seliy Lem Singh (4), and Debi
Prasad v. Har Dyal (5), veferred to.

Also per Migmoob, J., that it would be impossible to giva effect to the lower
Courts’ decrees without disturbing the ex-proprictary tenant's rights, fov if tl.@
plaintiff were entitled to possession of the trees, he Wm'dd be entigled to enter upon
the land to get at the trees, beenuse when the law gives a right, it must be under-
stood to allow everything necessary to give that right effeet.

Tre plaintiff in this case sued the defendant for inter alia
possession of three plots of garden land and the trees theroon sitn-
ated in a village called Thawan. Those plots were nambered in
the village papers 1021, 1024, and 1039, He claimed by virtue
of the purchase from the dofondant, under a sale-deed, dated the
13th September, 1883, of the defeudant’s proprietary rights in the
village to the extent of an 8 gandas share, togather with the trees,
groves, and all the rights and interests tlmwho appertaining. The
defonce to the suit was that the land was the defendant’s sir-land at
the time of the sule to the plaintiff, and he was entitled to retain
possession of it, as also of the trees, as an ex-proprietary tenant,
under the provisions of s. 7 of the North-Western Provinces Rent
Act (XIX of 1881). Tho Dourt of first instance (Munsif of Allah-
abad) held that plots Nos. 1021 and 1039 were the defendant’s sir-

Jand ab the time of the sale, and that therelore ha was entitled to.

the possession of these plots, as an ex-propristary tenant, under
the law mentioned above, but that the plaintiff was entitled to the
possession of the trees, as the defendant had sold all the treos, and
trees did not come within the operation of 8.7 of the Rent Act,
The Court accordingly dismissed the plaintifi’s claim for possession
of lands Nos. 1021 and 1039, but dircoted that “the plaintiff
should be pub in possession of the trees.”

The defendant appealed, and the lower appellate Court {District
Judge of Allababad)y held that the defendant was not eamtled to
ratain the trees, having sold them to the plaintiff.

The defendant preferred this second app2al on the ground that
the land being sir, and being occupied by the frees in dispute, he
was entitled to retain possession of such trees aslong as they -

existed, :

. (M LLR,5AL12L . (41 I R, 2 Al 896,
() 21 W. . 344. ) L L &, 7 AlL 691,
_(3) 24 W, R. 830, .
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Tala Jokhu Lal, for the appellant.

Munshi Hanuman Prasad and Manshi Madho Prasad, for the
respondent.

MarmooD, J.—In this case I think it is necessary to recapi-
tulate the essential facts in order to indicate the point of law which
we are called upon to determine,

The defendant was the ownor of a twelve-ganda share of the
zamindari interests in a village. Out of that property he, on the
13th September, 1883, executed 2 sale-deed as to an eight-ga!;dda
share, which he conveyed to the present plaintiff with all rights
appertaining thereto, including sir-lands and sayar items, in cou-
sideration of Rs. 800. It appears, as stated by the plaintiff, tha¢
the Intter, under the sale-deed, obtained possession on the 30th
Mgrch, 1884. It is alleged that after this the defendant ousted
the plaintiff, this being the cause of the present suit. The object
of the suit was the recovery of possession of the whole property
conveyed by the deed, including three plots, Nos. 1021, 1026, and
1039, on the grouud tha} these also were included in and covered
by the deed.

The Court of first instance framed two issues as to these plots
in reference to a plea by the defendant to the effect that these
plots werse his sir, and that he was entitled, under s. 7 of the RBent
Acty to hold them as an ex-proprietary tenant.- The Court held
that out of the three plots, Nos. 1021 and 1039 wera found to be
the defendant’s sir-lanls, and that, as guch, the defendant was
entitled to hold possession of them as an ex-proprictary tenant.
With respect to the remainder, ie., the larger portion of the suit,
the Court decreed the claim ; but with respect to the two plots I
have mentioned, the provisions of the statute prevailed, and the
plaiutiff was held not entitled to oust the defendant from posses-
sion. At the same time, as it appeared that these two plots had
fruit and other trees upon them, the Court decreed the claim in
such a manner as to award thoe plaintiff possession of those trees.
The plaintiff dcea not appear to have appealed, but the defendant
did so to the Districc Judge. The lower appellate Court has
upheld the findings of the first Court upon grounds stated in the
judgment, namely, that the nature of an ex-proprietary tenure
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“lated by s. 7 of the Rent Act, which provides as follows :
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does not cntitle the holdor to resiat a claim of this kind as fo the
trees on the land which forms the aren of that tenure. The lower
appollate Court, thercforo; affirmed the first Ceurt’s decree, and
hence this second appeal has baen preferred on the ground thus
stated in the memorandum of appeal :—¢ The decision of the
learned Judge is agaivsh the prineiple of ex-proprietary tenancy-
right, innsmuch as when the land in suit is sir, and is occupied by
trees, the appellant had a right to retain possession of them while
the trees exisi.”  The case, aa it has been argued, rests upon this
single question, and my conclusion is that the contention has force
and the appeal should prevail. 1t seems to me thut the question
in the case is one of first hwmpression ; thut is to say, I am not:
aware of any decision of this or any other Court in which there
is a specific ruling on the sulbject. 1 consider it my duty, there-
fore, to express my views as fully as may be necessary for "the .
purpose of settling the law. In the flrst place, it is necessary to

* bear in mind the exaet nature of the right of occupancy held hy

an ex-proprietary tenant in these Provinces. That right is regu-
~“ BEvory
person who may herealter lose or part with his propristary rights’
in any mahal, shall have a right of occupancy in the land held by
him as si» in such mabal, at the date of snch loss or parting, ata
rent which shall be four annas in the rupee less than the pre-
vailing rate payable by tenants-at-will for lund of similar qdality
and with similar advantiges. Persons having suech rights of
oceupancy shall be ealled ¢ ex-proprietary tenants.”””  Hore then

is a statement in clear terms of what are to be the rights of thoss

-who, having onee been owners of a mahal in whole or in part

cease to be g0 5 and the section ends by saying that these rights in
their sir-lands are ‘to be those which are enjoyed by occupancy-
tenants. At this point I think it will be useful to trace the history
of the occupancy-tenure in the Bengal Presidency. I may first
refer to the judgment of Phear, J., in Bibee Sohodwa v. sz’tlx (1)
in which a question having arisen as to the nature of the occupancy-
right, that learned Judge gaid+—This right, resting upon legis~
hhon and custom alone, is not derived from the general proprie-

~ tary right given to the zamindar by the Lenmlature, but is, a8 1
(1)12B L.R.8



471

TOL, VIIL] ALLAHABAD SERIER

. . 9 fp® 3 ¥
understand, in derogation of, and has the effect of cutting dawn 1884
and qualifying, that right. I may say that in my conception of DEoxt
the matter, the relation between the zamgndar’s right and the NAnDW
oceupaney-ryot’s right is pretty much the same as that which D:ﬂu Sneer

ob tains between the vight of ownership of land in Enghmd and the
servitude or easemsnt which is termed projit & preadre. It appears
to me that the ryot’s is the dominant and the zamindar’s the ser-
vient right, Whatever the ryot has, the zamindar hus all the vest
which is necessary to complets ownership of the land, subject to
the cccupancy-ryob’s right, and the right of the village, if any, to
the oceupation and cultivation of the scil, to whatever extent these
rights may in any given case reach. When these rights are ascer-
tained, there must remain to the zamindar all rights and privi-
leges of ownership which are not inconsistent with or obstructive
of them.” These observations are fully applicable in principle and
by way of analogy to the occupancy-rights existing in these Pro-
vinces. The next ease I wish to refer to is the decision of the Full
Bench of the Caleutta High Court in"Narendra Narain Roy Chow-
dhry v. Ishan Chandra Sen (1) in which, though in some respects
differing from the conclusions of Phear, J, in the case I have
quoted, his ratio decidendi, and his views as to the nature of the
occupancy-right in Bengal were generally adopted. These ralings
are important, because the right of occupancy in these Provinces
was® created ) at the same time and by the same legislation as in
Bengal. The next case is Gopal Pandey v. Parsotam Das (2), 1
refer to my judgment in that case, because I was in a minority of
~one, and my observations have not been snmmarized in the head-
note of the report. After referring to the two cases cited above;
I said (at p. 131) that “in the case of an occupancy-tenant the
right which the Legislature has conferred upon him is such as sub-
ject to“the limitation preseribed by the statute, prevails against all
the world. The subject of the right is the land held by the tenant,
and whatever changes the ownership of that land may undergo,
the occupancy-right subsists in, and goes with, the land.”

Then, after referring to a ruling of the Sudder Board of Reve-
nue, I went on to say:—“1 confess I am unable to take any such
view. 1t seems tome to bs based upon what, I cannot help feel~

(1313 B, L. R, 274 (2 LI.R,5AlL, 121 ’
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ing, is a misconception of the nature of the occupancy-right. I
have already endeavoured to show, by intreducing a comparison be-
tween the occupancy-aight of an Indian cultivator and the emplhy-
teusis of the Romans, that the right, as now defined by the statute,
is, subject to its own limitations, ns much a real and subsisting
right as any otber kind of estate carved out of the full ownership of
land.” The rest of tha_ julzmant refars to other matters with
which we are not now concerned. I siill adhere to the views
which I then expressed, and I incorporate them in my present
judgment because, in dealing with questions of this kind, I under-
stand that the Mafassal Courts suppose my judgment to have been
dissented from, upon all points, by the other members of the Full
Bench. My view, as I was not at that time aware, is also support-
ed by the decision in Goluck Ram v. Nuba Soondures Dassee (1),
where the Judges again compared one kind of tenure in Bengal*to
the emphyteusis of Roman law. Again, there is the case of Shaikh
Mahomed Aliv. Bolakee Bhuggut (2) in which the ratio of the judg-
ment of Mitter, J., is in keeping with the view which I entertain,
for it was there held that the trees wero included in the lease
relating to the land on which they stood. Again, I may refer to
Rum Baran Ram v, Saliy Ram Singh (3) where the Judges of this
Court expressed the view that, by virtue of one incident of the
occupancy-right, the trees acceded to the soil, and were liable to be
dealt with by the occupancy-tenant, unless something bhappened to
bring his tenure to an end.

No ruling upon the exact point here has been cited kefore us.
The question after all depends mainly upon the interpretation to
be placed upon the word *land” in s. 7 of the Rent Act. This is a
word which has a very specific legal signification. In the first
place, I refer to a passage on p. 420 of Maxwell’s work on the
¢ Interpretation of Statutee,”” where it is said :—* The word *land’
includes messuages, tenements and hereditaments, houses, and build-
ings of any tenure unless there are words to exclude houses and build-
ings, or to restrict the meaning to tenements of some particular
tenure.”” In India, we have a definition of the espression “immove-
able property” in s. 3 of the Transfer of Property Act,in which timber

(1) 21 W. R. 344, (2) 24 W, R. 830,
(3) L L. 'y, 2741 896,
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is excladed from the notion of land-an interprotation which is
specinl to the Ast, and which would go to show, if anything, that
the word “lond” was of wider meaning ti»fm ghe framers of the Act
intended should bo stinched to the term “immoveable property.”
I the Onldh Rent Act, s ].) the word “land” s ngain delined very
broadiy.  Aunin, s 2, ¢l 5 of the General Clanses Act, defines
the term % immoveable pn}pﬂit', » in a manuer which, thengh
it tends fo support my view, is not conclusive on the question.
This being so, 1 think myself entitled to decide the question by
reference to first prineiplos. At p. 283 of Broom’s ** Lagal Maxims,”
the following remarks occur :—% Not only has Iand in its legal
specification an indefinite estent upwards, butin contemplation of
Inw it extends also downwards, so that whatever isin a direct
line between the surface of any land and the centve of the earth,
betongs to the owner of the surface; and hence the word ¢land’,
which is nomen generulissimum, includes not only the face of the
earth but everytbing under it or over it; and, therefore, if a man
grants all his lands, he grants thereby all his mines, his woods
bis waters, and his houses, as well as his fields and meadows.”
The author proceeds to say that this general meaning may be varied
by special circumstances, such as the terms of a grant, and, 1 sup-
pose, equally by the provisions of a statute. The maxim is cujus
est solum ejus est usque ad eshum, 1t appears to me that this maxim
is based on sound prineiples, which are fully applicable to this
country.

I must not be understood as holding that the oceupancy-rights

of an ex-proprietary tenant is such as to render that masim, which
is of peculiar importance in England, fully applicable in a matter
of this kind. -All I say is that the principla underlying the
maxim is applicable to a case lika this by way of analogy; and I
am pfepared to hold that an ex-preprietary tenant has all the rights
assigned by jurisprudence to the ownership of lahd, subject only
to the restriction imposed upon the occupaney-tenure by the sta-
tate which creates it. The Rent Act, in s. 84, cl. (¢) (1) provides
that-no tesant {and, & fortieri, mno occupancy-ienant} is to be
ejected from his holding for any act or omission which is not

detrimental to the land in his oceupation, or inconsistent with the

purpose for which the land was let.” Then s, 95 (0) provides for
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“guits to eject a tenant for any act or omission detrimental fo
the land in his occupation, or inconsistent with-the purpose for
which the land was let’ implying that even a tenant who has an
ocenpancy-right may be ejected.  Further, s. 149 provides that
“ whenever a decree is given for the ejectment of & tenant, or
the cancelment of his loase, on account of any act or omission by
which the land in his oceupation has been damaged or which is
inconsistent, with the purpose for which the land has been let, the
Court may, if it think fit, allow him to repair such damage
within one month from the date of the decree, or order him to
pay such compensation within such time, or make such com-
peusation within such time, or make such other order in the
case a8 the Court thinks fit; and if such damage be so re-
paired or compensation so paid, or order obeyed, the decree shall
not be executed.” Bo that even if the occupancy-tenant perverts
the land, he is not liable to ejectment if ho gives compensation.

I refar to these provisions in order to show ihat the intention
of the Legislature was to make the occapancy-tenure as near as
possible to full ownership. In support of this view I may refer
to my own judgment in Debi Prasad v. Har Dyal (1), in which I
said that a mortgage of his holding by an occupancy-tenant was
not in defeansance of the occupancy-tenure, the words of the
statute referring not to dealings of this kind, but to physical mis-
uso of the property. Subject to these restrictions, I hold that the
occupancy-tenant practically enjoys the incidents of the owner-
ship of the land, and if so be is enlitled to the trees on the land,
and to use them as long as the tenure exists.

In the present case, the defendant pretended to convey his sir-
land, Under s. 9 of the Rent Act the sale would be void so fair
as it purported to operate in defeasance of the occupancy-right.. -
Under the circumstances the Courts below were wrong in holding
that the trees did not form part of his tenure, and in saying that
possession might be given to the plaintiff-vendee as propristor of
the trees without disturbing the defendant’s ex-proprietary tenure.
Tt would be impessible 'to give effect to such decree without disturb= -
ing the ex-proprietary tenant’s rights, because if the plaintiff was

_entitled to possession of the trees, he would be entitled tp enter

() LI B, 7 AL 691,
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apen the land o get at the trees, because when the law gives 4 1858
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right, it must be understood to allow everything necessary to give Drox1

that right effect. Supposing the whole of this land were covered NA:DAN
by trees, and possession of the trees was given to the plain$iff, the Daisy Swvom,
ex-proprietary tenure wounld practically be defeated,
For these reasons I would decree the appeal, and direct that
the decrees of both Courts be so modified as to dismiss the plain-
tiff’s cluim, so far as it secks possession of the trees within the
two plots Nos, 1021 and 1039, which have been found to be sir,
and that costs in all Courts, as regards this particular part of the
subject-mutter, be allowed to the defendant-appellant in proportion
to the amount involved. Beyond this I would not disturb the
first Court’s decree.

Srratear, Offg. C.J.~—1 concur in my brother Mahmood’s
conclusions 2s to the proper order to be passed in this case.

LDefore Mr. Justice Straight, Offy. Chicl Justice, and Mr. Justice Maknood. 1386
MANGU LAL s5p orBexs (Derevvants) . KEANDHATI LAL axp anorure May 2.

T ra———y

(PraTs:srrs), *

Act XV of 1877 (Limitation dct), 8. 14—*¢ Prosecuting’’—* Good faith’—** O ther
cause of a like nature”—Limitazion Act, construction of.

In QOctober, 1881, an aceount was struck between A and A, and a sam of
Rs. 1,457 waa ngreed between them do be the correct balance then due by the latter to
thd former. Of thiz amouut, s sum of Rs. 885 was paid. In March, 1885, K sued
Af for the balance of Rs. 600 then due on the account stated. The plaintiff claimed
the benefit of 5. 14 of the Limitation Act (XV of 1877) as suspending the running
of Limitation during the pendency of a former suit which he had prosecuted against
the defendant in 1884 and 1885, and which had been dismissed on the merits. Thad
was a suit for the redempiion of certain-zamindari property on which the defendant
Leld a mortgage, and the plaintiff claimed in that suit thuat the amount of the
}alance due by the defendant on the acenunt stated sghould be dedyoted from the
mortgage-money under an oral agreement entered iuto by the pariies in Oetober,
1581.

Heid that the plaintif could not be said to have formerly prosecuted Lis re-
‘medy in'respecb of the items now claimed in a Court which, for want of jurisr_]icfion‘
or other cause of o like nature, was unable fo entertain it; that the provisions of
8,14 of the Limitation Act therefore were not'npplicabla 5 and that the suib was bar-
red by limitation,

» Second Appenl No, 1636 of 1885, from a decree of Mirza Abid Ali Khan,
Subordinate Judge of Bhéhjahinpur, duted the 17th June, 1885, reversivg & decree
of Rai Bahal Rai, Munsif of Shabjahfnpur, dabed the 18th April, 1885,



