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Pr e-canption—Sale to o co-shorer ond stranger—Specification of inlerest sold to
stranger und of price—Light of pre-emption of vendee-co-sharers

he principle of denying the right of pre-cmption sxeept ag to the whole
of the property sold, is thas by breaking up the bargain the pre-cmptor wooeld be

as
liperty to tuke the heat portiva of the property sand leaye the worsh pazt of i with
the vendee, Fho ritle nppiies caly to thase trausections which, while contained in
apc deed, cannot be breken up or geparated, It should be limited to such trape.
actions, and the reason of it does nob exist where the shares sold ave sepacately
specified, and the sule to the styanger g ddistinet and divisible, though contained in
thesame deed we the sale to the co-sharers.

The patio deeidendi of Blawzni Prasad v, Pemry (1) explained. Sheodyal Ram
v, Bhyro Rew (2) distinguished,  Guasshee Lal v Zarawt AL (3) and Manna Singh
v. Rumadhin Siegh {4) digsented from,

A co-sharer in @ village conveyed by deed of sale certain land 1o four pers
zons, three of whom were co-sherers in the same patii as the vendor. The deed
contained a specification of the interests purchased and the considerations paid by
1he co-sharers and tho stranger vendees vespeelively, In a suit for pre-emption
by certain co-sharers of the Fame paiti as the vendor, the lower appellate Court
beld that although the co-sharers vendees had a pre-cmptive right of the same
degree ns the plaintiff, nevertheless they, having joined a stranger with them in
purchasing the property, had forfeited their righd, and conld not vesist the claim
even in respeeb of such portions as they had purchased under the sale-deed,

Feld that this view was erroneons, and that inasmueh ag the deed of sale
eontained an exact epecification of the sharey purchascd by the co-sharers-vens
decs, who had an equalvight of purchase to that of the plaintilly in respect of unch
shares, and ag the shares purchaged and the considemt;ion paid by the strangee
vendee were also exuetly specified, the lower Court should not have decreed. the.
cinim for pre-emption as to that portion of the property which had been purchased
by the co-sharers.

The facts of this case are gsbated in the judgment of the Court.

Munshis Hanuman Prasad and Madhs Prasad, for thesappel-
lants. | '

Munshi Sukh Ram, for the respondents.

* Becond Appeal No. 1568 of 1883, from a decree of J. M. C. Steinbels,
Tsq., District” Judge of Azamgarh, dated thoe 1sb July, 1585, confirming a decree
(‘,;ES Sﬁgm\shx Sheo Sabai, Munsif of Mubawadabad Gebna, dated the 12tk Jauoney,

@)L L. R, 5 AIL 197, (3) N..W. P. I1. C, Rep., 1870, p. 343.
{2) N.-W. I 8, D. A, Rep,, 1860, p. 53, (4) L L. B., & All, 252,
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§iamsmoop, J.-~The facts of this case may be racapitulated hers
in order fo indicate the point of law which bas to be determined.

Tilak Rai (defendant ¥o. 53 executed » deed of sale onthe 2nd
Oetober, 18384, whereby he conveyed certn,in spacifie plots of land
constituting an area of 15 bighas 14 biswas and 18 dhors to—(i)
Bheebharos, (if) Sheo Bhil, (iily Pavkash, (iv) Bali, in lieu of Rs.
250 mentioned in the ueed. The deed ulso conveyed a house No.
1044, which belonged to the vendor, but tha covenant of sale ex-
pressly states that the convevance was mude according to the
epecitication contained in a schedele af the {oob of the deed.  Thut
scheduls shows thab out of the area of cultivated land, plots Nos.
7007, 1601 and 1002, constituting 2 bighas 5 biswas and 13 dhurs,
was sold to Bali, and the rest of the plots to the other three ven-
dees.  As to the house, there is no express meuntion ; but the sche-
dule shows that the price paid by Bali in lien of all that he pur-
chased under the deed wag Rs. 49, whilst the vemaining sum of
Rs. 201 was the amount of the cousideration paid by the othee
three vendecs for what they took undexr the sale.

The suit from which this appeal has arisen was instituted by
Jiach Rai and others, co-sharers of the same patit as the vendor
Tilak Rai, and as such entitled to pre-emption under the terms of
the wajib-ul-arz in respect of the sale above-mentioned. The lower
appellate Court has fonud that, with the exception of Bali, the
other three vendees are sharers in the same thok as the vendor
Tilak, and therefore entitled to pre-emptive right of the same
degres as the plaintiffs, Bub notwithstanding this finding, the
learned Judge has upheld the decres of the Conrl of first instance,

» deéreeing the claim in respect of the whole property covered by

the sale-deed, on the ground that the three ce-sharers of the thok
having joined Bali, a strauger, in purchasing the property, they
had forfeited their pre-ciuptive right, and could not resist the
plaintiffs’ suit, even in respect of such portion as they had bought
under the sale.
From this decree the three vendees, Sheohharos and others,

who bave been found to be co-sharers of the thok, have preferred
this appeal, and the learned Munshi, who has appeared on behalf

of the appellant, has confined his argument to the contention that
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upon the findings of the lower appellate Court itself the suit should
have been dismissed, so far as the posiion of the property pur-
chased by the appellunts is concerned. On the other hand, the
learned pleader for the respondent has relied upon certain rulings
which I shall presently deal with.

Iam of opinion that tho coniention pressed upon us by the
learned pleader for the appellants has force, and that this appeal
must prevail.  In the case of Sheodyal Ram v. Bhyro Ram (1) it
was held by three learned Judges of the late Sudder Dewany
Adalat of these provinces, that the salo of a shate of au estate to
a stranger jointly with a co-shaver of the village was in violation
of the terms of the wajib-ul-ars, the express object of which was to
prevent the intrusion of strangers, and that as the sale was one
and indivisiblo, the claimant of pre-emption was entitled to a
decree in respect of the whole property sold. Then in the case of
Guneshee Lol v, Zaraut Ali (2), a Division Bench of this Court
carrvied the rule further by applying it even to a sale-deed in which
the shares purchased by the strangers were separately specified,
and the latter ruling was again followed in Manna Singh v. Rama-
dhin Siagh (3), whore it was held that even anexpress specification
of the shures purchased Ly each vendee could not alter the joint
nature of the salo transaction, or permit of its being broken up
and treated as involving geparate contracts, 8o asto entitle the
co-sharer who has purchased along with a stranger fo resist the
pre-emptlive suit, even in respect of his own specific share.

The first two of these rulings were referred to by me in
Bhawani Prasad v, Damru (4), not with the object of agreeing or
digsenting from tho rule therein laid down, but simply to point
ont the snalogy with the point which was then before me. The
exact question with which I bad to deal in that case was that a
plaintift: pre-emptor who, in claiming pre-emption, joins a stranger

‘in the suif, cannot succeed, because the very natave of his claim

violates the fundamental principle of the pre-emptive right. And
becanso the lower Courts in this case have misunderstood a portion
of what 1 said in that case in giving expression to my ratio deci-
dendi, 1 wish to explain my meaning in saying that a pre-emptor

(1) N-W. P, 8. D, A. Rep., 1860, p. 53, (3) X. Tu R, 4 AlL 952,
() N-W. P, H,C. Rep,, 1870, p. 343, (4) 1 L. R, 5 ALL 197,
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“ who, in purchasing property himself, joirs @ stranger in suck pur-
chuse,”’ could not subsequently “ resist the claim of other pre-emp-
tors, who in suing for pre-emption vindjcate the policy of the
right.,”  All that I meant by the words which I have emphasized
was, that the nature of the joint purchase should be snch as to
make it as impossible to ascertain the interests acquired by each
of the joint purchasers as it would b in the case then before me to
agcertain how much the pre-emptor was claiming, and how much
of the pre-emptive interests he had made over to the stranger
whom he had joined in instituting the joint suit. That insuch eases
the sale, on the onme haund, and the suit on the other, caunot be
subjected to a division of interests, is obvious ; and an illustration
of this is to be found in the recent case of Karan Singh v. Muham-
mad Ismail Khan (1), in which Petheram, C.J., laid down a ruls
which, in the result, has the same effect as the rnle laid down by
me in Fhawani Prased v. Damru (2). And I wish to add that
nothing which I said in the latter case should be so uaderstood as
to lay down the broad rule that in every case, regardless of the
"nature and incidents of the transaction of sale, the mere fact of a
stranger having acquired rights under the same sale-deed as a co-
sharer entitled to pre-emption under the wajib-ul-arz, would entitle
the other co-shavers to pre-empt even the separalely spacified por-
tion of property purchased by a co-sharer entitled to an equal pre-
emptive right, ' ‘
In the present case the sale-deed eontains an exact specifica-
tion of the shares purchased and the price paid by the vendees-
appellants, and it contains also an exact specification of the shares
purchased and the price paid by the vendee-defendant Bali. The
case of Sheodyal Ram v. Bhyro Ram (3) is notin point, because the
threa learned Judges who decided that case adopted as their ratio
decidendi that the shaves sold and sought to be pre-empted were
pot capable of divisien, and were not separately specified. In the
" case of Guueshee Lal v, Zavaut Ali (4) 1 respectfally think the rule
was carried too far, and so also in Muanna - Singh v. Ramadhin
Singh (5). With neither of these ralings am I fx‘elale'ed to agree,
because the principle or ratio decidendi of denying the right of

(1) LL.R,7 AlL 830 (3) N-W.P. 8 D. A Rep., 1360, p. 53,
(2) L Lolt, 5 All 107, (4) N.-W. . H, C. Rep., 1870, p, 343,
: (&) L L R, £ All 252,
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pre-cmption, except as to the whole of the property sold, is that
by breaking up the bargain the pre-emptor would be at liberty to
take the best portion of the property and leave the worst part of it
with the vendee. In the two Jast-mentioned cases, the shares are
soparately specified, and where such shares are separately specified
and the sale to the stranger is distinet and divisible, althongh con-

tained in ong deed, the reason of tho rule does not exist. The rule
applies on)xy to those transactions which, while contained in one
deed, cuﬁnob be broken up or separated; and the rmle should he so
Inn}tfd for it would be & vory great hardship if the vendeo, by the
association of a stranger in respect of a small but specified portion
of tho property purchased, should have to forfeit his entire right of
purchase in favour of a sharer baving equal but not preferential
rights, Indeced, where the share of each purchaser and the price
which be had paid fer it are distinetly specified in the sale-deed,
there is really no breaking up of the bargain, as understood in the

law of pre-emption, if the purchaser is ousted from the specific
.ghare which he has individually purchased along with others under

the same deed of sale. Moreovor, even under the strict rule of the
Muhammadan law of pre-emption, the pre-emptor, in dealing with -
a gale under which more persons than one have purchased, is enti-

tled to say that he objects to the intrusion of only onc of the pur-
chasers, and wishes to exclude him by pre-empting the specific

share which such purchaser has individually acquired. And the prin-
ciple in its application to the present case shows that the exclusion of
the purchaser Bali is all that tho pre-emptive terms of the wajib-ul-
arz necessitate, and he would be subjected to no bardship, such as
the breaking up of a singla bargain implies, if he has to give up all
that he has purchased, and receives the price which he individually
paid for his specific share of the property.

For these reasons I hold that the lower appellate Cdurt in
dealing with this case should not have decreed the claim for pre-
emption against the present appellants, who are co-sharers in the

ame thok as the vendor, and as such had an equal right of pur-
chase to that of pluintitfs in respect of the shares specified in the

deed of the 2nd Oectober, 1884, as purchased by them.

1 would decres this appeal -and seb aside the decrees of both
the lower Courts, so far as they decree the claim of the plaintiffs-
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respondents to that portion of the property which was purchased
by the appellants, and to the extent of the elaim which has been
successfully resisted by defendants, the plagntiffs will pay costs in
all the Courts. The plaintiffs will be entitled to a decree in res-
pect of the share purehased by Buli against the vendor-defendant
and Buli, defendant, with costs, to that estent, incurred in the
Court of first instuncs, on condition of the plaintifis depositing in
that Court the sum of Rs. 4% for payment te Bali, defendant,
within one month from the date when this deeision reaches that
Court, otherwise the suit in this respect also will stand dismissed
with costs,

The decres will he prepared tn the above terms with reference
to 5. 214 of the Civil Procedure Code.

OwpriELd, J.—1 concur.
Appeal allowed,

Before Mr. Justice Straight, Offg. Chief Justice, and Mr. Justice Mahmood,
DEORI NANDAN (Drrevpant) v. DHIAN SINGH (Pramriery), *

Sir land —Fz-proprietary tenant—Nature of the vight of oceupancy—Aet X171
of 1881 (N.-W. P. Rent Act), 5. T— Trecs.

In a suit for recovery of possession of zamindari property conveyed by a sale
" deed, including certain plots of land which were the defendant-vendor’s elr, the
lower Clourts held, with reference o 8. 7 of the North-West Proviuces Rent Act
(X&1 of 1881), that the defendant was entitled to hold possession of the said plots
a5 ex-proprietary tenant, buf as it appeared that they had fruit and other trees upon
thent; the Courts awarded the plaintiff possession of these trees on the ground that
the natureof an ex-proprietary tenure did not entitle the holder to resist a claim of
this kind as to the trees upon the land forwing the area ¢f such tenure,

Held that this deciston was erroneous, and that the pluntiff's claim to
poasession of the trees upon the plots in question must be dismissed.

Per Mannmoop, J., that the principle of the maxim eujus est solum ejus cst
usqiesad celum was applicable to the case by way of analogy, und that an ex-pro-
prietary tenant had all the rights and incidents assigned by jurisprudences to the
ownership of land, subject only o the restriction imposed upon the ocenpaney-tenure
by the stafute which created ity and that hence he would be entitled to the treés on
theland, and to use them as long as the tenure existed.  Bitve Sohodwa v. Smith (17,
Narendra Nurain Roy Chowdhyy v. Ishan Chundre Sem (2), Gopal Pandeyv.

* Second Appeal No, 1632 of 1883, frum a decree of . K. Eliot, Ksq., Dis-

triet Jgdgz% of Allahahad, dated the 12th June, 1885, confirming o deeree of Fandit
Indar Marein, Munsif of Allahabad, dated the 5th November, 1854, ‘

(1) 12 B.L. R, 2.  (2) 13 B, L. B, 274,
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