
188G Before Mr. Justice Oldfield and Mr. Justice Mahmood.
May 25,

_̂_____S H E O B H A liO S  B A I  a n d  otiij3R3 (D e i ’e k d a h t s)  » , J I A C H  E A I  an d  otoeks

Pr e-nnption— Sale to a co-sharer and siravger— Specification of istlerest sold to 

siranyer and o f  price— dUijhl of pre-emption of VBndcs-c.o-sharei\

'I'be p rh ic ip ln  o'£ ileH jing ilw, righ t o£ p rc-erop tion  except, na to the w h o k  
o i  Ihe p ro j:e rty  ao!d, is  that by brealdiig up the ’oargaii! Lho pre-CD^|il:or w ou ld  be a-j 
li 'b ert j t<> take the beat portiot! «if tSic property iam b.'iivc; Use rrorst part o f  it  v/iih 
iht! vendee, 'I'lio rule uppiies on !y  to these trjuumctioua vdiicli, w h ile  coutaitsed ia  
one cannot be broken  up or sepfirated. It slm ald  be lim ited  to kecIi ti’ iviit;.
uctloiiEi and the rciison o f  it doci; i:iot ejiist wViurc the sluirey so ld  are sepa-rately 
spciiiiiiud, and tbe  sidt; io  tb e  s lraager is? diat;7aot* and d iv k ib le , tliough coDtuiaed io 
tku s?.rac deed  u3 tlie sale to  tlse co-Bluirers.

TIic decidendi ot Uhawini Prasad r, (1) explained. Sheodyal Ram.
7. Bhyro ilmn 12) tfelii’iginiiiS'i. Qwieslme Lai -<3 Zaraui Ail (B) iukI Manna Sin^k 
■y. (4 )  difsseiHcd irom .

A t'o-sbarer in » village coaveyedby deed of sale certain land to four per- 
soBts, three of whom were co-sharers in the fame paiti as the veador. The deed 
contaiued a specification of the interests purchased and the considerations paid by 
the co-eharera and tlio stranger vendees respectively. In a suit for pre-emption 
■foy certain co-sharcrs of the pame as the vendor, the lower appellate Conrfc 
held t h a t  although the cO'Bharers vendees had a pre-emptive right of the samCp 
degree as the plaintiifj nesverthelesa they, having joined a (stranger with them in 
purchasing the property, had forfeited their right, tmd eoTiSd not resist the claim 
evoii in respect of sucb portioria tis they had purchased iu\der the sale-deed.

J7<;i!tZthat this view was erroneous, and that icaanmch aa the deed of sale 
contained an exact Epeoifleatiou of the sharey purchased by the co-sharers-ven- 
flees, who hftd an equal right of purcliaae to that of the pluiiitiffs in respect of such 
shares, and us the shares purchased and the conaideration paid by the stranger 
vendee were also erjiietly tipecilied, the lower Court should not have decreed, the 
claim for pre-emption as to that portion of the property which had been purohimed 
by the co-sharers.

The facts of this case are stated iu the jndgmont o f the Ooarfc.

Munshis Hannman Fm sad  and Madho Pfasad^ for the‘''appel
lants.

Munshi Sukh Ram, for tbo respondents.

*■ Second Appeal .No. 1568 of 188y-, from a decree of J. M. C. StoinbeH, 
Esq., Djfltrict Judge of Aaamgarh, dated the 1st July, ISSy, confirming a demit? 
oE Munshi Sheo Bahai, Munaif of Muhamadubad Qohnii, dated the latk Jauuiu-y, 
1885. ■

{1) I, L. n „  5 AIL 197. ,, (3) N .-W . P. H. 0,-Eep., 1870  ̂ p. MS.
C2) N .-W . r . s. D. A . Hep., 1860, p. 53. (4; 1. L. B., i  All. 252. , ,
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Mai-imood, J,“—Tlie facts o f  th is case may be recapftulatod h e re  

in  o r d e r  to ia d iG r J ,e  the poini of iavv’ wliicli lias to be d e t e r m i n e d .

Tilak Rai (defendarjt Mo. 5) executed deed o f sale on the 2nd 
October, 1884-3 ’.’̂ hereby hs coiiveyetl cert̂ ia specific plots of land 
eoustitisting an araa of 15 bigbas 14 bisv/as and 18 dhurs to—-(i) 
Sbeobharos, (ii) Sheo Bliik, (iii) Parkasli, (iv) Balij in lieu of Rs. 
250 iiieiiiioDod in the deed. The deed also conveyed a house No. 
1044, which belonged to the vendorj but the coysiiant of sale ex
pressly states that the conveyance was niuJo aceordiug to the 
specification contained in a schedule at the foot of the deed. That 
schedule shows that out of the area of cultivated laud, plots Nos. 
7 0 7 , 1001 and 1002, constituting 2 biglias 5 biswas and 13 dhurs, 
was sold to Bali, and the rest of the plots to tlie other three vea- 
deDs. As to tlie house, there is no express mention ; but the sche
dule shows that the price paid by Bali in lieu of all that lie pur
chased under the deed was Rs. 49, whilst the remaining sum of 
Rs. 201 was the amount of the consideration paid by the other 
three vendees for what they took under the sale.

The suit from which this appeal has arisen was instituted by 
Jiacli liai and others, co-sljarers of tlia same p a t l i as the vendor 
Tilak fiai, and as such entitled to pre-emption under the terras o f  

the w a jih -v l-a fz  in respect of the sale above-mentioned. The lower 
appellate Court has foaad that, with the es'ception of Bali, tbe 
other three vendees are sharers in the same tlio k  as the vendor 
Tilak, and therefore entitled to a pre-emptive right of the samo 
degree as tha plaintixis. But notwithstanding this finding, the

■ learned Jadgs has iiplieid the decree of the Court of first instanct!;, 
decreeing the claim in respect of the whole property covered by 
the sale-deedj on the ground that the three CQ-sharers of the thok 
liavHig joined Balij a straDger, in purchasing th e property, they 
had forfeited their pre-emptive right, and could not resist the 
plaintiffs’ suit, eveu iii respect of such portion as they had bought 
tinder the sale*

I'roin this decree the three vendees, Sheobharos and others, 
who have been found to be co-sharers of the thok, have preferred 
this appeal, and the learned Miiiishi, who has appeared on behalf 
of the appellant, has confined his argimient to' the contention that ;
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have been diamissed, so far as the portion of the property pur- 
K-'X chased by the appelliuit^ is concerned. On the other baud, the

Jucu Rai. learned pleader for the respondent has relied upon certain rulings
wliicli 1 shall presently deal with*

I am of opinion that the contention pressed upon ns by the 
learned pleader i’or the appellants has forcê  and that this appeal 
mnst prevail In the case of Slieodtjcd Ram v. Bhyro Ram (1) it 
■vvas held by three learned Judges of the late Sudder Dewany 
Adahit of those provinces, that the sale of a share of au estate to 
a stranger jointly 'with a co-shai'ov of the village was in violation 
of the terms of the wajih-xd-arz, the express object of which was to 
prevent the intrusion of strangers, and that as the sale was one 
and indivisible, the claimant of pre-emption was entitled to a 
decree in respect of the whole property sold. Then in the case of
Gim eshee L a i  w  Z a r a u t  A l i  (2), a Division Bench of this Oourt
carried the rule further by applying it even to a sale-deed in which 
the shares piircihased by the strangers were separately specified, 
and the latter ruling was again followed in Manna Singh y. Rama- 
dkin Singh (6), whore it was held that even an express specification 
of the shares purchased by each vendee could not alter the joint 
Baiur(3 of the sale transaction, or permit of its being broken up 
aiid treated as involving separate contracts, so as to entitle the 
co-sharer wlio has purchased along with a stranger to resist the 
pre-emptive suit, even in respect of his own specific share.

The first two of tliese rulings were referred to by me in
Bhaioani Prasad v. Damru (4) j  not with the object of agreeing or
dissenting from the rale therein laid down^ but simply to point
out the analogy wdih the point whioh was then before me. The
exact qtiQStioa with which I bad to deal in that case was that ft 
plaintiff-pre-eraptor ^410, in claiming pre-emption, joins a strangeir 
in the suit, ca,unot succeed, because the very nature of hia claim 
violates the fundamental principle of the pre-emptive right. And 
becanse the lower Courts in this case have misunderstood a portion 
of what I said in that case in giving expression to my ratio deoi- 
dendi, I wish to explain my meaning in saying that a pre*emptor

(1> P, s. D. A. Eap., 1800, p. S3. (S) I  L. R., 4 All. 252.
' (2) h-W.  P. H, 0, Rep., 1870, p. 343, , (<i) 1 L. 5 All., 197. „
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“  who, in pni’chasing property liimselfj joins a stranger in such pur- 
chase”  could not subsequently “  resist the claim of other pre-emp- 
torSj who in suing for pre-emption vindicate the policy of the 
right.”  All that 1 meant by the words which I have emphasized 
was, that the nature of the joint purchase should be such as to 
make it as impossible to ascertain the interests acquired by each 
of the joint purchasers as it would be in the case then before me to 
ascertain how much the pre-emptor was claiming^ and how much 
of the pre-empHv^e interests he had made over to the stranger 
whoiii he had joined in instituting the joint suit. That in such cases 
the sale, on the one baud, and the suit on the other, cannot be 
subjected to a division o f interests, is obvious ; and an illustration 
of this is to be found in the recent case of Karan Singh v. MuJiam- 
tnad Ismail Khan (1), in which Petherain, O.J., laid down a rule 
which, in the result, has the same effcct as the rule laid down h j  
me in Bhawani Prasad v. Damru (2). And I  wish to add that 
nothing which I said in the latter case should be so understood as 
to lay down the broad rule that in every case, regardless of the 
nature and incidents of the transaction of sale, the mere fact o f a 
stranger having acquired rights under the same sale-deed as a co
sharer entitled to pre-emption under the wajib-vl-ars^ would entitle 
the other co-sharers to pre-empt even the separately specified por
tion of property purchased by a co-sharer entitled to an equal pre- 

. emptive right. , , ■
In the present case the sale-deed eon tains an exact specifica

tion o f the shares purchased and the price paid b j the vendeea- 
appellants, and it contains also an exact specification o f the shares 
purchased and the price paid by tlio i?endee-defendant Bali. The 
case o f Sheodyal Ram t . Bhyro Ram. (3) isiaotin point, "because the 
ihree„learned Judges who decided that ease adopted as their Tatio 
deoidendi^'<it the shares sold and sought to be pre-empted were 
not capable of division, and were not separately specified, la  the 
case of Gwiishee Lai v. Zafant Ali (4) I respectfully think the rule
was carried too far, and so also in Manna Singh v. Rmnadkin.
Singh (5). With neither of these rulings am I prepared to agree, 
because the principle or ratio deeidendi o f denying the right, o f

(1 ) I. L . E , 7  A l l  800. ( 3 ) N - W ,P .  S. I). A  R ep ., ]860 , p . 53i
(2) I . L . i l , 5  A l l  197. (4) N .-W . V. H. C. Kep., 1870, P. 313.

(5 ) I. X . B , 4 A l l  252.
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1886 pre-emption, except as to the whole o f the property sold, is that 
S h e o b it a r o s  breaking up the biirfrain the pre-emptor would be at liberty to 

take the beat portion ô f the properij and leave the worst part of it 
JxAca Bai. with the vendee. In the two hist-mentioiied cases, the shares are 

separately specifiedj and where such shares are separately specified 
and the sale to the stranger is distinct and divisible, althongh con
tained in one deed 5 the reason of tho rule does not exist. ‘The rub  
ap])liea on̂ ljr to those transactions which, while contained in one 
deed, cpalnoi be broken np or separated; and the rule should bo so 
limit;^!, for it would be a very great hardship if tho vendeo, by the 
association of a stranger in respect of a small but specified portion 
o f the property purchased, slionld have to forfeit his entire right of 
purchase in favour of a sharer having equiil but not preferential 
rights. Indeed, where the share of each purchaser and the price 
■which he had paid for it are distinctly specified in the sale-deed, 
there is really no breaking up of the bargain, as understood in the 
law of pra-emption, if the purchaser is ousted from the specific 
share which he has individually purchased along with others under 
the same deed of sale. Moreover, even under the strict rule of the 
Muhammadan law of pre-emption, the pre-emptor, in dealing with - 
a sale under which more persons than one have purchased, is enti
tled to say that he objects to the intrusion of only one of the pur
chasers, and wishes to exclude him by pre-empting the specific 
share which such purchaser has individually acquired. And the prju” 
ciple in its application to the present case shows that the exclusion of 
the purchaser Bali is all that tho pro-emptive terras of the iaajih-id~ 
arz necessitate, and he would be subjected to no hardship, such as 
the breaking up of a single bargain implies, if  be has to give up all 
that he has purchased, and receives the price which he individually 
paid for his specific share of the propfti'ty,

For these reasons I hold that the lower appellate Go%rt in 
dealing with Ihis case should not have decreed the cla.im for pre
emption against the present appellants, who are co-sharers in tho 
same ihok as the vendor, and as such had an equal right of pur
chase to that of plaintiff’s in respect of the shares specified in the 
deed of the 2nd October, 1884, as purchased by them.

I would, decree this appeal and set aside the decrees o f both 
the lower OourtSj so far as they decree the claim of the plaintiffs*'
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respondents to that poriion of tliG property wbicb was purchased 
by the appellants, and to the extent- o f the claim wbicli has been 
successfully resisted by defendants, the plaintiffs will pay costs in 
ali the Courts. The plaititiffs will be entitled to a decree in res
pect of the sliare purchased by Bali against the veador-defendant 
and Bali, defendant, with costs, to that extent^ incurred in the 
Court of first instance, on condition of the plaiiiti'fe depositing ia 
that Oourt the sum of Bs. 41? for payment to Balij defeadaafcj 
within one month from the date when this decision reaches that 
Court, otherwise the suit in this respect also will stand dismissed. 
Vrdth costs.

The decree tv ill be prepared in the above terms with reference 
to s. 214 of the Civil Procedure Code.

O l d f i e l d ,  J .— 1 concur.
Appeal allowed.
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Before M r. Justice Straight, Offg. Chief Justice, and M r. Justice Malimood, 

DEOKI NANDAM (DnreND.iKT) v. DHIAN SINGE (PLAiNTiEr)- *

Sir land—Ex-proprietary tenant—NaUire o f the rigid of occupancy—Act X I I  
0 / 1 8 8 1  (N .-W . P. Sant Act), s. l — Trem.

In a suit for recovery of possession of zamiudari property conveyed by a sale 
Seed, including certain plots of land which. 'S’fere the defeadaat-veudor’s sir, tlie 
lower Courts held, with reference to s. 7 of the Norfch-Weafc Provinces Rent Acts 
(X II of 1S81), that the defendant was entitled to hold possesBioa of tha said plots 
as ex-proprietarj tenant, but as it appeared that they had fruit and other trees upon 
theni'f the Courts awarded the plaintifl’ possession, of these trees on the grouud that 
the nature of an es-proprietary tenure did not entitle the holder to resist &■ claim of 
this kind as to the trees upon the land forming the area of such tenure.

Held that this decision was erroneousj and that the plaintiff's claim to 
possession of the trees upon the plots in question must be dismissed.

Par Mahsiood, J., that the principle of mtcxlvamjus eai sQlum ejus 
us'iucmad c(Blum was applicable to the case by way of analogy, and that an ex-pro
prietary tenant had all the rights and incidents assigned by jurispruderiGe to the 
ownership of land, eubject only to the restriction imposed upon the oecupimcy-tenure 
by, the statute which ci’Oated it, and that hence he would be entitled to the tree.  ̂on 
the land, and to use them as lang as the tenure existed. Bibae Sohodwa v. Smith ^j), 
2yarendra I^arain Moy Chovjdhry v, I^han Chandra #S'e» (2), Gopal Pcmdeyr^

 ̂ Second A ppea l N o. 16S2 o f 1835, from  a decree c f  B\ E . E lliot, E sq ., Dia- 
t n c t  Judge of A llahabad, dated the ISth  Jurse, K'^So, confiim ing a decree of jfnncliti 
lu d a r iTarttiii, M unsif o f A llahabad, dated the 5th  N ovem ber, 18's-l.

a ) 12 B. L. K. S2. (2) 13 B. L. R.

1S86. 
May 20.


