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1888 at p. 391 of Mr. Russells work, it is said :—* An arbitrator may

Bbrenrmasreinn oA

Jawaraw 11 general fix the time and place at which payment is to be made,
Sryvun though he need not do go unless he thiek fit. It seems he may
Mur Rz, award ono party to give the other a promissory note payable at a
future day, for that is the same thing in effect as awarding the
payment of the money at the future day. So he may order one
parby to execube a bond for the paywment to the other of an ascer-
tained swmn of money at a specified time. He may direct payment
to be made by instalments. Ho may add that if the sum awarded
be not paid by the appointed day, the party shall pay a hu'gér
sum by way of penalty ; or when the payment is to be by instal-
ments, that if ono be overdne the whole amount shall be payable at
once.”  This is the goneral rule which 18 observed in England,
and I see no reason why it should not equally be followed in this
conntry, With reference to the remarks of my learned brother
to 5. 518 of tha Code, 1 agrea that the word “ award,” used in the
last sentence of 5. 522, must be understood fo mean an award as
given by the arbitrators, and not as amended by the Court under
s. 518, The words  in excess of, or not in accordance with, the
award,” used in the former section, were intended to enable the
Court of appeal to check the improper use of the power counfer-
red by s. 518, and, in the absence of such a check, a Court of fivsh
instance, professing to act under s, 518, might pass a decree far in
excess of the powors given by that section.
Uunder these circumstances I agree with the arders proposed by
my learned brother Oldfield in both cases.

1886 Before Mr. Justice Straiyht, Ofy. Chief Justice, and Mo, Justice Mahmood.
iﬁf_’.l_:-’f;‘_ MAHRAM DAS (Prarnxmire) v, AJUDHIA (Degenpant), !
Act IV of 1882 (Trasfer of Property Aetb), ss. 10, 11— Fendor and purchasgre
C’outemlxawmwug Silrar-namah’— Cowdition 1 estruining ulie'nniion—-Ix’as‘trz'cﬁmu
yepuguant to interest evenicd—Lambarday and co-sharer—Colleetion of vents by

co-sharer—Suit by lambordur  for money had and wecewed——cuaés—-é’m& o
recover costs by way of damaryes.

M, 2 co-sharer in a village, transferred to 4, another co-sharer, a two annas
share, by deed of sale.  Upon the same date, 4 executed an ibrar-nomalk in which

* Secoud Appeal No. 1640 of 1885, frow a decree of J, Lmton, J‘sq . Loputy
Commissioner of Lalitpur, dated the 2nd Juuc, 1885, confirming a (lecrde of J. Grecns
wood, Hsq., Bxtra Assistant Lommls~1one1 of Lahbpux dated the 14th Apil, 1885,
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he agreed that he would not colleet the rents of the two annas trensferred io him, 1884
that he would not ever demand portition of that share, and that he would not e
alienate or mottgace it or otherwise execrcise proprietary rights over it. Tt was MAERAT Das
furthee provided that in the event of A committing any breach of covenant the Aw%uu_
sale should be avoided, and the proprictary rights in the two annas shave should
re-vest in A7, A suit was subsequenily brought by 37, upose the allcgalions that,
in breach of the covenanis of the ilrar-namak, 4 had collected the rents of ths
share ; that he had sought to obtain partition of the same by eertain proceedings
in the Revenue Court ; that, in consequence of his action in eollecting the rents,
the plaintiff had been compelled to sue the tenants ; that in these suits the ten-
ants exhibited receipts given by 4, on tie basis of which the suits were dizmissed ;
and that he had been subjected to various costs and expenses. He therefore claini-
ed, by way of dumages from 4, the amount of these costs and expenses, and alwo to
recover certain surns of money realized by .4 as rent from the tenants, and
further, by reasonm of the ikrar-naiah, to avoid the sale-decd which preceded it.

Held that the deed of sale and the #var agaeh must be regarded as record-
ing one gingle transaction, i.e, they must be read together as stating the pature
of the transaction enfered into upon thab date hetween the plaintill and the
defendant, which, on the face of it, professed o be a sale of o two anuas share te
the other by the former; and that, in this view, it was clear from the lrar-nanad
that the proprictary title created by the sale-deed was ent down to ail, and
Hmitations placed npon it which renderced it nseless as a proprietavy right, Sitad
'wrshad v. Duchmi Purshad (1) referred to.

Held that provisions of this kind which absolutely debar the person in
whom the proprietary rights have passed from exercising these rights, impase ¢in-
ditions which no Court ought o recognize or give effeet to ; thab a covenant in o
sale-deed the effect of which is to disable the vendee from ecither alicaating on
enjéying the interest conveyed to him, is not only contrary to pablic potiey, but in -
violation of the principle of ss. 10 and 11 of the Transfer of Froperty Ack ; and
that, therefore, as the agreement on the basis of which the plaintiil asked for
relief was one which no Court should assist him in enforeing, the suit must fail.

Holman v, Joknson (2), dnanthe Tirtha Chaviar v, Nogmuthn dmbalogaren
(3), Bradley v, Peizoto (4) and Hussein Khan Bahadur v. Nateri Srinivase Charle
(5) referred to. Balaji J. Rahalker v. Narayenblat (8) distinguished,

Held by Mamnoon, J., with reference to the sums tealized by the defendant
as rentg that whatever may be the rights of » lamburdar in reference to the collec-
tion of rents, the defendant, being a co-sharer in the village, and having, though
perhaps irregnlarly, realized sums of money from the tenants, could not, in a CGivil
Court and in 2 suit of this nature, be made o repay the lambardar; and the latter’s
only remedy was to deduchthe items when the Sujharaé or readition of accoants
between the co-sharers and himself took place, ’

Held by MamMO0D, J,, with referencs to the costs incurred by the plaiutiﬁ
in the Revenme Court, that such Court in the former suit was entitled to deal

(1) L. L. R., 10 Cale. 30. (4) Tudor’s Leading Cases on Real
2) 1 Cowper, 543, quoted in Leske Property, 168, -
on Contracts, 970, {5) 6 Mad. H. C. Rep. 356,

¢33y L L. R, 4 Mad. 29, {6) 6 Bom, IL C. Rep,, A, €, 68,
‘ ) 64
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with the quostion of costs, and dealb with it, and the costs conld not bie made the
subject-matter of fresh Jitigation, and therefore cotld not be claimed in this
suit by way of dumages. Chengnle Raya Mudali v. Thengalhi dmmal (1), Jalam
Punju v. Khoda Jaera (2), Kot v. Mahady (8), and Pranshankor Shivshanker v,
Govindhlal Parbludaes (4), relerred to.

The facts of this case are sulficiently stated for the purposes
of this report in the judgments of the Conrt,

Munshi Sukh Ram, {for the appellant.

Babu Raten Chand, for the respondent.

Srrateny, Offy. C. J.—This was a suit brought by plaintiff-
appellant under the following circumstances : —~The plaintiff is the
owner of a nine annas and six pies shave in a village, in which the
defendant is the owner of a four annas share.  Prior to 1880, the
defendant sold his four annas share to the plaintiff. On the 24th
August, 1880, the plaintift re-transferred two annas out of the four
to the defendant for Bs. 830, This sale was effected by a sale-deed
of that date. Concurrently with the sale-deed an tkrar-namalh or
agreement was executed by the defendant, in which, among other
things, the defendant undertook that he would not collect the rents
of the two annas transferred to him, that he would not ever demand
partition of that share, and would not alienate or mortgage it, or
otherwise exercize praprietary riglits over it It was further pro-

~vided that in the event of the defendunt committing any breach of

{hese covenauts of the agreement, the sale should be avoided,
and the proprietary rights in tho two annas should rs-vest in the
plaintift. This suit has been broughs by the plaintitf on the alle-
gations that, in breach of the covenants of the agreement,the defend-
ant has collected the ronts of the shure; that he has sought to
eblain partition thereof by certain proceedings in the Revenue
Court ; that, in consequence of his action in collecting thoe rents,
the plaintif has beon compelled to tne the tenants; that in those
suits the tenants have exhibited receipts given by the defendant,
on the basis of which his snits have been dismissed ; and that he
has thus been subjected to various costs and expenses, He there-
fore claims, by way of damages, from the defendant the amount of
theso costs and expenses as having heen incurred by him in conse-

quence of the defendant’s action, He farther claims, by reason of
(1) 6 Mad. H. C. Rep., 192, " (3) 1. I R.,; 2 Bom. 860,
- €2) 8 Bomy, H, C, Bep., A, 0, 20~ (4) L L. B, 1 Bom, 467,
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the ikrar-namat of the 24th August, 1880, to avoid the sale-deed
which preceded it. The Courts below bhave dismissed the claim
on the ground of limitation, the lower ppellate Court holding
that art. 91 of the Limitation Act was applin.zhle, wind the suit,
having been brought beyond five years from the date of the plain-
tiff’s obtaining knowledge of the defendant’s hrmm of the cove-
nants, was barred by time. It appears to me that asither of the
Courts have dealt with the case upen the correct footing. The znla
ground upon which I propese to dispose of this appeal and the suig
is this: I think, in the first place, that the twe instraments ¢t the
24th August, 1880, must boe regarded as recording onc singls
transaction, Thab is to say, they must be read tezether as statin
the nature of the transaction entered into upon that date botween
the plaintiff and the defendant, which, on the fice of it, professed
40 be a sale of a two annas shate to the defendant by the plaintifl.
In this view, it is clear from the ihrar-namah that the prnm'iefar\[

title in the share conferred on the defendant and created by the sale-
deed is theveby cut down to nil; in other words, limitatiouns are placed
upon it which render it nseless as a plOplld’Zl"' right. Now the
principle embodied in s. 11 of ¢the Transfor of Property Act has
been racognised time ont of mind by Courts, both of law and
equity, in dealing with such agreements; and as the reason for it I
do not think that I can do better than refer to the observations of
Lord Mansfield in Holman v. Johnson (1). Hesays :—~ The objec-
tion that a contract is immoral or illegral as between the plaintiff and
the defendant sounds ab all times very ill in the month of the de-
fendanb., 16 is not for his sake, however, that the objection is ever
allowed, but it is fonnded ou general prmcxple s of policy, which the
dutendant has the advantage of, conirary to the real justice, as
between him and the pluintiff.”

Ja

~ As T understand it, provisions in a contract of the kind before
me, which absolutely debar the person to whom the proprietary
rights have passed, from exercising those rights, impose conditions
which ne Court ought to recognise or give cffect fo; and that a
covenant in a sale-deed, the effect of which is to disable the vendes
for ever from either alienating or emjoying the interest conveyed
to him, is not only contrary to public policy, but in violation of
(1) t Cowper, 543, quoted in Leake on Cuntracts, 970
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the principle enunciated in ss. 10 and 11 of the Transfer- of Pro-
perty Act. The agreement, therefore, on the basis of which the
plaintiff in this case asks for relief, is one which no Court should,
in my opinion, assist him in enforeing, for, as T have already re-
marked, the sale-deed and ikrar-namah must be read ag one instru-
ment and as recording a single transaction. I, therefore, uphold
the decision of the lower appellate Court, but on grounds different
from those which that Court has given, as, upon the point of limita-
tion, I think the Deputy Commissioner was wrong. Iam of opinion
that the suit failed, the plaintiff not being entitled to have the relief
prayed by him, 'md that this appcal must be, and it is, dismissed
with costs.

- Mammoop, J.—1 have arrived. at the same conclusions as the
learned Chief Justice, but as both of the judgments of the Courts
below have dealt with the case in an unsatisfactory manner, I am
anxious to recapitulate the important facts essential to the deter-
mination of the question of law involved. I have read the origi-
nal record and it appears to me that the case camnot properly be
disposed of upon the ground of limitation, as it has beer by both
the lower Courts. I need say nothing further as to the point of
limitation, because I think with the learned Chief Justice that,
upon the merits, the suit is unmaintainable. The facts of the case
are, that in a village called Dasui, there was a nine annas and six
pies share of Mahram Das, the plaintiff in this case, and a four
annas share owned by Partab and Ajudhia, the former of whom
was the father of the latter, who is the defendant. Early in the
year 1880, a sale-deed was executed jointly by Partab and Ajudhia,
conveying the four annas share to Mahram Das. Under this deed
an area of 15 acres was specially reserved for the vendors. It
-appears that when dakhil-kharij was to bo effected in the revenue
records, the vendors did not, as required by the rnles, consent to
express their concurrence, and uo dakhil-kharij was carried out.
Bo matters stood when the vendee Rahram Das, on the 24th
August, 1880, exoculed a deed of sale, whereby he conveyed a two
annas share out of the four aunas previously purchased by him

- from Partab and Ajudhia, to the latter, This deed contained a

«clause to the effect that the covenant as to the 13 acres contained
in the former sale deed was null and void, and that the - nghts of
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the parties should in fuiure Do governad by the new sale-deed. __:33‘3
Contemporaneously with this deed, Ajudhia exccuted an ilrar~ pp,pnsw Das
namah of the same date in fuvour of the plaintiff Mahram Das, Asoonra.

containing certain specific conditions, which were a reproduction

of some of the most important terms of the sule-deed itself. Now,

T concur with the learned Chief Justice that these twe documents

should be treated as if they recorded one and the same transaction,

and should be read tegether in erder to ascertain the intention of

the parties, If any authority is required for this view, the reports

are full of cases on the point in connection with the bye-bil-wafa

form of mortgages. The Courts in this coununtry have ruled to this

effect, when it appears that the deed of ahsolute sale is accompa-

nied by a contemporaneous ikrar-namak by a mortgagee or condi-

tional vendee, providing for the re-conveyance of the property to

the'mortgagor on paymeat of the price the mortgagee has paid.

This view is borne out by the principle on which the judgment of

the Privy Council in Sttul Purshad v. Luchind Parshad (1) proceed-

ed. Reading the two documents as one, there is every reason to

say that if any part of either is such as the law disallows, it mmust
~ “he treated as invalid to that extent. The sale-deed, after reciting

that Mahram Das was the owner of a nine annas and six ples

share, and had purchased four annas, sels forth conditions which

I nzed not mention, because they are moare fully stated in the

ilrar-namah executed by Ajudhia upon the same dates. The chief

points in the ikrar-namalk are—(i) that the vendee Ajudhia would

never sell or mortgage what he had purchased, and if he did, it

would be to Mahram Das himself only, for the same price as he

had paid ; (ii) the executant Ajudhia would never have the right to

ask for partition of his share, and was bound to keep it joint, and

Mahram Das was entitled to collact rent therefrom ; /iii) the pro-

perty purchased was to remain in the possession of the vendee, and

devolve upon his nataral or adopted heirs ; but in case neither were

alive, no other person counld succeed to the property under the ordi-

nary law., There were other conditions as to the rent payable by

the vendee for the land eultivated by himself, and the eondition as

to the 15 acres in the old sale-deed was set aside. Then comes an

important clause to the effect that if the vendee should act in

breach of the terms of the agreement, the sale-deed of the two
: (1)L L R, 10 Cale, 30,
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annas share executed by Mahram Das to Ajudhia should be treat-
ed as “ waste paper.”” Further, the ikrar-namal says that this
purchase of two annas. shall be free from all attachments and sales
in execution of decrees, and that if any person should attach the
share, then Mahram Das would have the right to pay in Rs. 50,
and such person might not bring to sale the property purchased
by Ajudhia. The learned Chief Justice has said that the Courts
of Equity and of Law in Lugland have never allowed such o
transaction, and this rule is based upon fundamental principles of
public policy.

After the execution of the two documents, thero was a litiga-
tion between Mahram Das and Ajudhia in connection with partition.
There was a partition by some other co-sharers in the village, and
Ajudhia having joined with them, succesded on the 21st June, 1882,
and an order was passed by the Deputy Commissioner that the par-
tition proceedings should go on. On the 8th December, 18814,
Ajudhia, in contravention of another condition of the tkrur-namat,
vealized two small items from tenants as rent. In consequence of
this the plaintiff, Mahram Das, on the 12th December, 1834,
broaght asuit in the Rent Court against the tenants for the recovery
of rent from them as luwbardar.  His suit was dismissed on the
14th January, 1885, in consequence of the tenants having proved
that they had paid their rents to Ajudhia.  Upon this the plaintitf

prayed for three relicfs,~~first, the cancelment of the deed of sale

of the 24th August, 1880, on the ground that, by reason of his
breaches of covenaut, namely, his action regarding the partition
and the collection of reuts, the defendant had ceased to he owner ;
secondly, that the defendant had wrongly reccived Rs. 30 and
again Rs, 10 from the tenants, against the terms of the ikrap-

- namah, and was liable to repay the samo to the plaintiff as.lam-.

bardar, as money had and received to Lis use; thirdly, a sum of

‘Rs. 9-2, which represented costs incurred by the plaintiff in his

unsucaessial litigation in the Revenue Court, and was now claimed
by way of damages. 1 will deul separately with each of the reliefs
claimed. As to the nature of the rule formulated by the Legis«
lature in 8. 11 of the Transfer of Property Act, 1 need only say
that while at onie time it might have been doubtful wlether the
rule was applicable to transfer by way of sale, or was limited to.
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grants short of absolute transfer, {he mode in which the doelrine
has been dealt with by the Legislature is applicable alike to trans-
actions of both kinds, In other words, tlre principle of s 1
applics as much to mortgages or leases as to gifts or sules. Among
the eases on the subject, perhaps the best authority is the judgmeut
of Muttusami Ayyar, J., in dnantha Tirtha Chorviar v. Nagmuthu
Ambalagaren (1), and particnlarly where it is said : —“ It appears
to us to be a general rule of jurisprudence that where an estate in
fee is given, a condition in restraint of alicnation is a condition
repugnant to the nature of the grant, and, as such, inoperative.
We think there can be no doubt on general principles that, when
propez'tv is trausferred absolutely, it must be trausferred with all
its legal incidents, and that it is not competent to the grantor to
sever from the right of property incidents which the law insepar-
ably annexes to it, and thereby to abrogate the law by private
agreement. The introduction of a condition against alienation
ina grant absolute in its terms has been declared to be equivalent
to introducing an exeception of the very thing which is of the
_essence of the grant.” - These visws are in pursuanee of the rule

hid down in Bradley v. Peizoto {2), and is consistent with many -

other English cases. The same rule obtains in the Muhammadan
faw. In the case of Hussein Khan Baladur v. Nuteri Srinivasa
Charlu {3), Holloway, J., said that the rule of justice and equity
in theso cases was universal, and that where the main object of
the grant is clear, conditions clearly inconsistent with that object,

cannot be held valid.  Theres are two ways of dealing with a ques-

tion of this kind. The first is to regard it as a question of con-
struction, and to ask what the pariies mean by first saying that
ownership is to be transferred, and then saying that what is trans-
ferred is not ownership in the proper sense. Of course, in such a

case every attempt to reconcile these statements should be made, -

but where no reconciliation is possible, the Courts say that, under

these circumstances, the main object of the parties must be kept in

view, and that provisions inconsistent therewith must be treated

as void. So the matter stands in this case. The ease is not like

that with which Couch, C. J., had to deal in Balaji J. Ralalkar v.
(1) 1. L. R., 4 Mad. 200,

(2) Tudor’s Leading Cases on Real Property, 968,
(3, 6 Mad. H. C: Rep., 339,

Magean Das
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Naryanbhat (1), in which the terms of tho document were distinetly
capable of being mtelpletod to the effect that thers was * no
grant of any interest in the land, except of the personal use of it
for the particular purpose spcuﬁul 7 and that ¢ it must bave been
intended by the partics to the grant that it was to expire when
the grantee and his kinsmen ceased to occupy the house themsclves.”
In the present case there is ne doubt that the deed of sale purports
to be a conveyance of owncrship, and therefore all provisions
inconsistent with that purpose are nulland void.  For these reasons
I concur with the learned Chief Justico in holding that Ajudhia
is nat bound by any covenant which derogates from the ordinary
legal incidents of ownership.

The second question is, whether the Rs. 30 and Ra. 10 realized
by Ajudhia as rent can bo recovered in a suif of this kind. It tnst
be ohserved that, whatever may be the rights of a lambardar in
reference to the collection of rents, the defendant in this case, being
a co-sharer in the village and having, though perhaps irregularly,
realized sums of mouey from the tenants, he cannot,in a Civil
Court and in a suit of this nature, be made to re-pay the lambars
dar. The only remedy of the latter is to deduct the items when
the bujharat or rendition of accounts between himself and the co-

- sharers takes place.

. The third point relates to the sum of Ra. 9-2, the costs of 1iti-
gation in the Rent Court. Upon this point I am anxious to state
the reasons for my conclusions, because there exists some conflict
of authority, In the case of Chengulva Raya Mudali v. Thangakii
Ammal (2) the Full Bench of the Madras High Court laid down
the rule that an action lies in a Small Cause Court for the recovery
of costs incurred by tho plaintift in a suib to compel registration
of o document. The »atio of this ruling, and in particular of the
judgments of Scotland, C. J,, and Holloway, J., was that, inasmuch
as the Registration Act omitted to provide for costs incurred by
a party in the course of obtaining vegistration, therefore the ordi-
nary Courts were entitled to deal with suich costs as ordinary dam- -
ages. Opposed to this view is a decision of the Bombay Higl
Couwrt in Jalem Punja v. Khoda Javra (3), in which Westropp, C,

. (1) 3 Bom. &, C.Rep, A. C, 68,  (2)6 Mad. T C. Rep. 192
(‘-3) 8 Bom. H, O, Pep: A, C, 29,
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J., hold that no action lies for the recovery of enshs incurred by a
defendant in defending himself in a possessory suit brought against
him in a Mamlatdar's Court under Bombay Act V of 1884, Soalso
in Kabir v. Mahadu (1), where a more reasonabla view was adopted.
It was there held thatan action brought to recover coats of proceed-
ings held under Act XX of 1364, is not maintainable when the
Court before which such p1oeeedmf~> were taken ‘n:m mads ne
order as to the payment of sach costs. A simdlar view was teken
in Pranskankar Shivshankar v. Govindlnl  Fuorbludus (23 where
it was ruled that no action is maintainablo for dam ages ooessicued
by a civil action, even though brought malicicusly snd withs
reasonable and probable cause, nor will it lie to recover costs
awarded by a Civil Court. This no doubt shows some cenflict of
authority. My own view is, that the real principle is not limited to
damages in tort. Wherever a ©ourt has jurisdicdon, and a eivil
suit is brought for the recovery of costs which might have bhecn
dealt with in the former litigation, the guestion niay ke made the
subject of a plea in limine upon a matter of procedure. B, 15 of
the Civil Procedure Code lays down the general rule of res fudicuis,
~and it is possible that this rule would in such a case be applicable
by analogy. But whatever view may be adopted, the sativ depends
upen the same priuciples, Where a Court has jurisdiction and
orders costs, that order is final and binding. Bat where the former

C‘T‘

Court is not entitled to order costs, and costs are incurred, they

may, in my opinion, be made the subject of consideration as to
damages in a subsequent suif.

In the present case the Rent Courtin the former suits was
entitled to deal with the question of costs, and dealt with it, and
they cannot be made the subject-matier of fresh litigation, Iam
therefore of opinion that the costs cannot be claimed in this sait.
For these reasons I concur in the order proposed by the learned

Chief Justice.
Appeal dismissed,

(1) L L.R.,2 Bom, 3650 (2) L L. R, 1 Bom, 467.

Manran Dag
"
AJUDNTA,



