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nnnecessary for me to say anything definite as to whether I concur
in, or dissent from, the raling, because DBirdwood, J., who laid
down the rule, distinguished it from cases such as the present,

where the decree has not been split up or made the subject of more
than one appeal. '

The ruling, therefore, is not on all fours with the present case,
and I need say nothing more about it here.

For these reasons I concur in the answers proposed by the
learned Chief Justice to both the questions before the Full Bench.

APPELLATE CIVIL.

Before My. Justice Tyrrell and Mr. Justice Mahmood,

GANGADUIAR aup axormer (Prarntirrs) v. ZAHURRIY A AND ANOTHER
(l)mﬁ‘mNDANTs). * .
Luangholder and tenant—Suit for the removal of trees— Act XV of 1877 (Limitation
" dct), seh. 1, No. 32—Jurisdiction—Civil and Revenue Courts—det X/!I of
1881 (V.- W.P. Rent Act), s. 93 (0N
Held that a suit by o landholder for the removal of certain trees planted by
the defendants upon land held by them as the plainiiff’s oecupnncy-tenants wa®
cognizable by the Civil and not by the Revenue Court. Deodat Thwari v, Go}}*
Misr (1) veferred to. :
ITeld also that No, 22, sch ii of the Limitation Aet (XV of 18771, applied
to the suit, Raj Dahodwr v. Buwmhe Singh (2), Amrit Lal v, Balbir (3_), and
Kedarnath Nag v. Kheltuppael Sritirutno (4), referrved to.

Tue plaintiffs in this case sued the defendants for the removal
of certain trees planted by the latter on land held by them as occu-

pancy-tenants, the plaintiffs being the landholders. The suit was
instituted in the Court of the Mansif of Shamli, zila Sahdranpur.

‘Thc,defendﬂnhs set up among other defences the defence that the -

suit was not cognizible in the Civil Cuurts, under the_provi-
sions of 8. 93 (3} of the N.-W, P. Rent Act (XII of 1881). The

_Court of first instance allowed this defence, relying on Deodus

Tiwari v. Gopi Misr (1), It found also that that the trecs, the
removal of which was gought, had been planted somg eight years

* wecund ﬁ\ppeal‘l\ld. 1313 ot 188!’: from o decree of C W. P. Watts, Bsg., |
Distvict Judge of S{u\hqmupur. dated the 3rd Jnly, 1885, confirming n decree of
Maalvi Muhammad Tajaamul Husain, Munsif of Shamli, dated tha 15th Janiary,

- 1885,

(1) Werekly Notes, 1882, p. 102, (3) L T.. R, 6 All 63,
(@) % L. R, § Al 85, (48 L L. R 8 Cale 34,
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before the suit was brought; and that the plaintiffs had acquiesced
in the planting of the trees when it became known to them., On
appeal by the plaintifts the lower appellatd Court (District Judge
of Sahdranpur) expressed no opinion on ths question of jurisdiction,
having regard te the provisions of s 207 of Aect XII of 1881,
but held that the suit was barred by limitation, applying No. 32,
sch. ii of the Limitation Act (XV of 1877). It found that the
trees had been planted more than two years before the suit, but did
not find when the planting first became known to the plaintiffs.

The plaintiffs preferred a second appeal on the ground that the
snit was not governed by No. 32, sch. ii of the Limitation Act.

For the defendants it was objected that the suit was not cogniz-
able in the Civil Courts. '

Pandit Sundar Lal, for the appellants,
Babu Ratan Chand, for the respondents.

TyrreLL, J.—This was a very simple suit brought by -the
plaintiffs-appellants, who are admittedly zamindars of the land in
suit, against the defendants, who are occupancy-tenants of the land,
seeking to restrain the defendants from converting arable land into
a grove or wood. The Courts below have concuried in holding
that the suit is barred by limitation. They have applied art. 32,
sch. ii of Act XV of 1877, and in my opinion the article has been
rightly applied. They have held broadly that some of the trees
were planted some seven years ago, and some were planted within
a year from the date of the suit. These findings alone are nof
‘sufficient for the disposal of the case. The lower Courts have not
determined the terminus a guo of the period from which the limitation
beging to run. Under that clause the limitation begins to run
from the date “when the perversion first becomes known to the
person injured thereby.,” It is therefore necessary to have this
point determined. And I would therefore remit the following issue
for determination by the Court below : —

When did the plaintiff first become aware of the perversion of

the land ?

The finding when made will be returned to this Court, and ten
days will be allowed for objections from a date to be fixed by the
Registrar,

447
1886

Crsncas e ——a AR

GANGADUAR
kA
ZAUURRITA,



448
1886

e e ananiaia s
GANGADHAR
",
AAHURRIY A

TAR INDIAN LAW REPORTS. [voL. v,

Maxwoon, J.— I concur in the order proposed by my brother
Tyrrell, but I wish to add @ fow words. The learnodspleader foe
the respondent as contended that the suit was ona cognizable by
the Kevenuwe Courts, and has velied upon the ease of Deodad Tiwari
v. Gopi Misr (1), The judgment of the Conrt in that case was deliv-
ered by my brother bmdhum(:, and 1 eoncurred in that judgment.
Now, 8. 93 (b) of Act X1I of 1881 provides that “snits to eject a
tenant for any act or omission detrinental to the land in his ocen-
pation, or inconsistent with the purpose for which the land was
ot ¥ lie in the Revenue Court. It was under this section that my
brother Brodhurst and mysell held in that case that that suit w
cognizable by the Revenue Court. I have carefully examined t.he
remnants of the rceord that remain in this Court, namely, the
judgmonts of the two Courts in that case, but in the absence of
the plaint it is iwpossible to say how far that roling applics to
this case,

Now, the plaint in this case is not for the cjectment of the
tenant, bat virtually seeks an injunction, direeting the tenant to
remove the trees in guestion. This velief caunot bﬂ"gmnted'by
the Revenue Courts, and the suit is therefore cognizable by the
Civil Court.  The learned pleader for the appellant has drawn my
attention to twe ralings of this Court in Kaj Baladur v Birmha
Singh (2) and Amrit Lal v, Balbie (3., The first of these eases
is a Full Bench ruling, and [ agree with the learned pleader in
thinking that the principle of the rulings in those cases applies to
this case. I agree with my brother Tyrrell in holding that art.

32, sch. i of Act XV of 1877, applies to this case, and that the
lnmmtlon rans from the date ““ when the perversion first becomes
known to the party injurcd thereby.”’

The learned pleader for the appellant has also ealled my atten-
tion to a ruling of the Caleutta High Court in the case of Kedar-
nath Nag v. Khetturpanl Svitirutno (4). 1 have carefully considered
the judgment in that ense, The portion which deals with the
point now raised occurs at the end and is as follows : — Ag to-
the limitation, we think with the lower appellate Court that arb.”

32 dues not apply to this case. It seoms to us to fall under ark.-

(1Y Weekly Notes, 1882, p. 102, (3)'L 1. B, 6 AlL, €8,
() L L K., 3 Al 85, {4) L L R, 6 Cale. 34.
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120, which gives a period of six years.” No doubt the learned
Judges in that case had very good reasons for coming to that
conclusion, but [ have not had the advantage of considering them,
as the report gives no reasons upon this point.  Under the cir-
cumstances 1 agres with my brother Tyrrell in remanding the
cuse as proposed by him.

Issue remiited.

Bejore M. Justive OUficld and v, Justice Malonood,
JAWAHAR SINGH (Prawrier) ». MUL RAJ (Derpxpant). *

Arbitration—Powers of arbitrators— Payment by instelments ~Appeal—Civil
Procedure Code, ss. 518, 822,

. The arbitrators to whom the matters in difference in two suits for mouvey
were referred to arbitvation mnde an award for payment tc the plaintiff of
certain sums by the defen lant, and further directed that these sums should be
paid by certain instalments. The plaintiff preferved objections to the award
in so far as it directed payment by instalments, and the Court, bolding that the
arbitrators had no power to make such a direction, modified the award to that
extent, under 8. 518 of the Civil Procedure Code. Ou appeal, the Distriet Judge,
'While:\ﬂowing the power of the arbitrators to direct payment by iustalments,
reduced the number of instahnents which had beeu fixed.

Held that the decree of the first Court not being in accordance with the
award, an appeal lay to thie Judge, with reference to 8. 522 of the Code.

* Held also that as it was clear that the reference to arbitration gave the
arbitrators full powers nof only as to the amount to be paid, but also as to the
manner of paymext, the lower appellate Court was wrong in reducing the number
of instalments which had been fixed.

Per Manmoon, J.—The word “award” used ip the last sentence of s, 522 of
the Code ‘must be understood to mean un award as givea by the arbitrators, and

uot as amended by the Court under s, 518. The words < in excess of, or not in
accordance with, the award,” used in s, 522 were intended to enable ihe Court of
sppeal fo check the improper nae of the power conferred by s, 518,
Taeappellant in these cuses, Jawahar Singl, brought two suits
against the respondent, Mul Raj, one being to recover Rs. 1,316

due for profits and Government revenue and the other for Rs,

2,6587-14 due on a bond. The parties referred the matters in dis-
pute in thess suits fo-arbitration. The majority of the arbitrators,

* Second Appeals Nos. 1483 and 1484 of 1885, from decrees of C. W, P,
Watts, Esq., Distriet Judge of Sahdranpur, dated the 29th May, 1835, modifying’

deerces of Maulvi Muhamnad Maksud Al Khan, Subordinate Judge of Sahdran.

pur, dated the 27th February, 1885,
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