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FULL BENCH.

Before v, Justice Siraight, Offg. Chief Justice, Mr. Justice Brodhurst, bir,
Justiee Oldfield, Sir. Justice Tyrrell and Mr, Justice Mikmood.

AMANAT BEGAM avp avorger (Prawrirrs) oo BHAJAN LATL anp
orurrs (Derunoanrs) *

Mortgage~Joint mortgage—-Swit for redemption—Jurisdiction— Court-fee— Valuation

of suit—* Subject-matier in zlz'npula”;—-Act Vil of 1870 (Conri-Fees det), s, 7, art,

ix—Act VIof 1871 (Benyul Civil Courts Aud), s, 20—S5latuie, construction of.

A deed of mortgage was executed by PP, Tand 8 for Re. 4,006, 4, the purchaser
of the share of 8, Lrought a suit for recovery of possession of one-third of the mort-
gaged property against the mortgogees, who hod purchased the sharea of Pand T
the other mortgagors.

Held by the Full Bench with reference to s, 7, art, ix of the Court-Fees Act
(VIL of 1870), that the defendants-mortgugess having bought wp the equity of
rerlem;'\tion of two of the mortgagors, and pro tunto extinguished their mortgage-
debt, and 8o by their own act empowered the plaintiff to sue for redemption of one-
third of the property, the principal money now securcd as between them and the
plaintiff must now be regarded as one third of the original mortgage amount, namely,
Ra. 1,333.5-4, more particularly as fiseal enactments should, as fav as possible, be
construed in favdur of the subject. Belbrishng Dhondo v. Nagvekar (1) referred fo.

Held also, with reference to the terms of 5. 20 of the Bengal Civil Comrds Act
§VI of 1871), that the *“ subject-mabter in dispute” in suits of thiz kind wus thes
amount of the mortgage-debt and the mortgagee’s rights which were sought to be
poid off; that from the terms of the plaint it was obvicus that in the present ease
the subject-matter in dispute was Rs. 1,333-5-4, the one-thivd of the oviginal mort-
gage sum of Rs. 4,000 ; and that it was therefore beyond the limits of the Munsif’s
pﬁec\miury jurisdiction.
b‘f; Per Magmoon, J,—T4 i3 a tule of construction that while in cases of tazation
%erything must be strietly construed in favour of the subject, in questions of jurjs-

iction, the presumption is in favour of giving jurisdiction to the highest Court.
| DRI .
" Observationy by Manmoon, J,, as to the subject=matter of suits for the redemp-

tion of mortgages, and the mode in which the value of such subject-matter should be
calculated for purposes of jurisdiction. '

Targ was a reference to the Full Bench by Petheram, C. J.,
and Straight, J. The facts of the case were as follows 1—

The plaintiffs sued to recover possession of certain property
which had been mortgaged by a decd dated the st September,

oY Second Appazﬂ: No. §\‘31 of 1885, from a decroe of Mirza Abid Ali Beg, Subor-
dinate Judge of BhahJuhar}pnr, dated the 21sb Pebraary, 1885, reversing n decree
of siaulvi Mubammad Ismail, Munsif of Bisanli. dated the 23:d December, 1884

(1) L L. Ko 6 Bom, 224.
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1863. It appeared that three persons named Pan Kuaar, Takht
Singh, and Maidan Singh, on the st September, 1863, mortgaged
one-third of the 20 biswas of a village called Mau for Rs. 4,000,
for a term of five years, The mertgage dbed provided inter alia
that the profits should, during the term of the mortgege, be appro=
priated in payment of Bs. 1,000 of the principal money, and the
mortgagors should be entitled to redeem at the end of the term on
paymens of Rs, 3,000. Thres persons named Mohan Singh, Chan-
dan 8ingb, and Dharam Singh became the mortgagees of the
property by virtue of a decree fur pre-emption. Subsequently to this
the rights of these persons under the mortgage were sold to persons
named Gopi, Sham Sundar, Ram Prasad, Bhola Nath, and Maknnd
Ram. Ram Prasad, Bhola Nath, and Makund Ram then purchased
the egnity of redemption of two of the mortgagors, Pan Kuar and
and Takht Singh, and on the 13th January, 1884, the third mort-
gigor, Maidan Singh, sold his equity of redemption to the plain-
tiffs. The plaintiffs brought the present suit against the heirs of Ram
Prasad and Makund Ram,and Gopi, sham Sundar and Bhola Nath,
to recover one-third of the morvtgaged property, thatis to sav, the
2 biswas 4 biswansis and 7 kachwansis share of Maidan Singh, on
payment of Rs. 1,000, one-third of the principal money due at the
-end of the mortgage-term. The snit was instituted in the Court
of the Munsif of Bisanli, zila Shibjabanpur. The plaintilfs paid an
ad valorem court~fee on Rs. 1,000 in respect of the plaint. The
defendants set up as a defence, amongst other things, that, having
regard to the principal amount secured by the mortgage, that is
to say, Rs. 4,000, the suit was not cognizable by the Muusif. The
Munsif held that as the plaintiffs claimed to redeem on payment
of Rs. 1,000, the suit was cognizable by him, and in the event gave

the plaintiffs a decree. On appeal by the defendants the Subordi- -

nate Judge of Shahjabinpur held that the suit was not cognizable
by tib Munsif, the value of the subject-matter of the suit heing Rs.
1,333-5-4, one-third of Rs. 4,000, the principal amount secured by
the mortgage ; and he also leld that such value was the value for
the purposes. of the Court-Fees Act (VII of 1870), 5. 7, art ix,
and the plaint was insufliciently stamped. He made an order
directing the plaint to be returned to the plaintiffs to be presented
to the proper Court. - '
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The plaintift appealad to the High Court, contending that the
suit had been propoerly valued at s, 1,000, one-third of the prineci-
pal money duc at the end of the mortgage-term, both for the pur-
poses of jurisdiction and conrt-fees.

The appeal came for hearing beforo Potheram, C. J., and
Btraight, J., who referred the following questions to the Fall
Bench 1w

(i) Had the Munsif jurisdiction to hear and determine the
suit Y and

(ii) On what amount should the court-fees be caleulated both
in the Court of first instance and in the Court of appeal ?”

Pandit Nand Lal, {for the appellants.—The amount gecured by
the mortgage-deed is Rs. 8,000, and as the suit relates to one-third
of the mortgaged property, it ust be taken that one-third o(’ﬂm‘g
amount, namely, Rs. 1,000, is the amount secured, within the
meaning of s. 9, art. ix,, Court-Tees Act—Balkrishna Dhondo v.
DNogvekar (7). For the purposes of jurisdiction, the value of the
subject-matter in dispute is also Re. 1,000. The subject-matterin
dispute is the mortgage-debt aud the mortgagee’s right which is
sought to be paid off, which is Rs, 1,000, o cited Gobind Singh
v. Kallu (2), Bahadur v. Jawab Jun (3), Kubair Singh v. Atma
Ram (4), Cotterell v. Stratton (5), Krishnama Chariar v. Srinivasa
Ayyangar (6). )

Pandit 4jndiia Nath (with him, Baba Ratan Chand), for the
respondents.—The mortgage is a joint one, and the principal
amount secured by it is Rs. 4,000, and ] court-foos should be paid
on the whole of that amount—Umar Khan v. Mihomed Khan (7).
If the ¢“subject-mabter in dispute ” is tho mortgage-money, it iz
the whole amount of the mortgage-money. In a suit for redemp-
tion the subject-matter in dispute is the property itself, and.not
the amount is respect of wkich redemption is_claimed.

BrrarceT, Offg, C. J.~(Affer stating the facts and the queg-
tions referred to the Full Bench, continued)~These quostions

have been argned before the Full Beneh in inverse order, and it
(DTLL R, 6 Bom. 826+ (4) 1. L. R, § All 392,
(DLT. Ry 2 ALTIS. - (3) L R, 17 g, e
(3 L L.B,3'aAll 822. (8 1. L, R, 4 Mad, 339,
(7) 1.L, I, 10 Bom. 41,
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will therefore be most convenient to deal with them in the order
in which they have heen argued by the learned pleader for the
appellants. The first contention urged by the learned pleader is
as to the construction to be placed on the instrument of the st

Beptember, 1863, which he urges was only a mortgage for Ra.

3,000. We lLave hiad, by the assistance of my brother Mahmood,
the advantage of hearing o literal English translution of the

language of the instrument in question, and [ entertain no doubt

that by it the property was mortgaged for Rs. 4,000, and not
Rs. 3,000, and that the mere conditions as to the mode in which
Rs. 1,000 of the amounl was to be liguidated, did not affect its
original character as a mortagage for Rs. 4,000,

The nest question relates to s, 7 of the Court-Fees Act but
hefore considering the precise ferms of that section, I may observe
that this snit is brought by one of three morigagors to redeem a
partieular portion of the mortgaged property. Under ordinary
circumstances, this would not only be contrary to all principle,
but it would also be contrary to an espress rule of law now con-
tained in the Transfer of Property Aet. The reason, however,
why the plaintiff is entitled to sue for red emption of a portion of
the property is that the mortgagees, themselves having beocome
purchasers of a portion of the mortgaged property, that is to say,
they having bought up the equity of redemption of two of the
mortgagors, have, pro fanto, extinguished their mortgage-debt.
For by their purchase they cannot make tho residue of the
morkgazed property vesponsible for the entive mortgage-debt,
nor can they prejudice the right of the other mortgagors to redeem

their proportionate share of the mortgaged propecty. The mort- -

gagees having broken up the  integrity of the mortgage, the
plaintiff is entitled to assert his equity of redemption, upon pay-
men® of so much as represe nts his interest under the mortgage,
This being so, we have to look ab art. ix, s. 7. of the Court-Feeg
Act, which is as follows :~— In suits against a mortgages for the
recovery of the property mortgaged, and in suits by a mort-
gagee to forecloss the mortgage, or, where the mortgage is made
by conditional sale, to have the sale declared absolute,” the court-
fee is to be caleulated “according to the principal money expressed

to be secured by the instrument of mortgage.”” Of course, if we"
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ave to interpret this language strictly, it is difficult to say that
the instrument iu question in the present case expresses as secured
any otlier sum than Rs."4,000, and the oxtreme contention nrged
by Pandit djudhic Nath was that we must make the plaintiff pay
court-fees upon that sum. But it appears to me that the defen-
dants-mortgagees, having broken up the mortgage, and so by
their own act having empowered the plaintiff to suc for redemp-
tion of one-third of the property, that the principal money now
secured as between them and the plaintitf must be regarded ag
one-third of the original mortgage amount, namely, Rs. 1,333-5-4,
mara particularly when it is borne in mind that fiscal enactments
should, as far as possible, be construed in favour of the subject.
My brother Mahmood reminds me of thz observations of Melvill,
J., in Balkiishna Dhondo v. Naguvekar (1) where tho same principle
was adopted. They are as [ollows :—“In cageg in which it is com-
petent to the mortgagor to sue to recover a portion of the mort-
gaged property, the debt must be regarded as distributed over the
whole property; and as regards the portion of property sued for
“the prineipal money expressed bo bo secured,” must be taken to be
the proportionate amount of the debt for which such portion of the
property is liable.”

This ruling I adopt and approve, and applying it to the present
case, I am of opinion that the court-fee payable by the appellant
is payable on Rs. 1,333-5 4, as mentioned in the julgment of the
Subordinate Judge.

So much ns to the guestion of eourt-foe. And now with ra.
ference to the first of the two questions referred to the Full Bench,
namely, the jurisdiction of the Munsif to ‘try tho smit, which
depends upon the construction to be placed on the words “subject-
matter in dispute” in g, 20 of the Bengal Civil Courts’ Act.~ In
the plaint what is alleged is that the plaintiff comes into court to
redeem one-third of the mortgage for Rs. 4,000, and such is tha
case, as 1 have already said, he is entitled to make, Thore .is a

. long current of rulings in this Court to the effoct that  the sub=

Ject-matter in dispute  in suits of this kind is the amount of the-
mortgage-debt and the mortgageds rights which are sought to be-
paid off ; and whether these rulings are right or wrong, they reprewh :

(1) I I, R,, 6 Bom, 324,



VOL. V1ILj ALLAHABAD SERIES.

sent a long carrent of authority from which, for my own part,
1 should hesitate to depart. According to the rule of “stare
decisis,” I must assume that they ave right, and follow them;
and this being so, it follows that the subject-matter in dispute in
the present suit is the mortgage-debt and the rights of the mort-
gagees which the plaintiff seeks to clear off. It is therefore obviouns
from the terms of the plaint, that in this the subject-matter in dis-
pute was Rs. 1,333-5-4, the one-third of the original mortgage
sum of Rs. 4,000, Without basing my judgment therefore upon
the reasons stated by the Subordinate Judge, who appears to have
mixed up fiscal considerations with those velating to jurisdiction,
I think that he was right in his conclusion that Rs. 1,333-5-4
was the value of the mortgagee’s interest and the subject-matter
of the suit, and that it was therefore beyond the limits of the
Munsif’s pecuniary jurisdiction. The order of the BSubordinate
Judge that the plaint should be returned for presentation to the
proper Court was correct. My answer to this reference is in the
sense indicated by the foregoing observations,

OvrprierLp, BroprUrsT and TYRRELL, JJ., concurred.

Mammoop, J.—The judgment of the learned Chief Justice
makes it uunnecessary for me to say much, for I have arrived
ate the same conclusions. He has shown that the exigencies
of the case do not require us to rule what I may call the
major hypothesis upon which Pandit d4judhia Nath’s argu-
ment proceeded, namely, that in all suits for redempiion, the
subject-matter i3 not the amount which the plaintiff offers to
pay to the defendant, the mortgagee in possession, but the suit
must be regarded as a claim for possession of immoveabls pro-
perty, to which eclaim there is a plea resisting such possession.
But though we are not bound to decide this lirge question, I can-
not help, with due respect for the rulings cited by Pandit Nand Lal,
doubting their accuracy. For I am inclined to think that a suit
for redemption against a mortgagee in possession, is, on principle,
a suit by an owner having for its object the realisation of the ineci-
dents of ownership, and the plea of a subsisting mortgage amounts
to seeking to establish a qualification of that ownership: and in
such a dispute the scope of the subject-matter, for purposes of
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jurisdietion, would seem to be the plaintiff’s ownership of the pro-
perty, and not the qualification which the dofendant secks to set

up as a limitation upon that ownership. Again, the allegation of

the plaintiff as to the extent of the limitation upon his ownership,
would seem to be equally inconclusivo as to the pecuniary extent -
and value of the dispute, for, whilst on the one hand, he may be
met by a plea that tho mortgage charge is far higher than that
stated by him, on the other hand, L think that the learned Pandit
for the respondents put the matter very foraibly, when he said that
there may be cases in which the plaintiff offers to pay nothing at
all, because the whole amount of the mortgage-money has been
paid either from the usufruct or otherwise. T have called this last
argument forcible, because, if the cxtent of the money which the -
plaintiff-mortgagor offers to pay is to regulate the value of the
subject-matter in dispute, in the case contemplated there would be
no standard for any ecalculation of the value. Perhaps a more
plausible theory would be to say that the value of the subject-mat-
ter of a redemption suit is the value of the property minus the
mortgage charge, that is, tho difforence between the two. But
then the difficalty would arise how to determine the amount of
such differonce without going into the merits of the defendante
mortgagee’s allegation as to the extent of his incumbrance. And
of course, apart from the question of the mortgage-money, a re-
deniption suit may be met by the plea that either on account of
foreclosure or prescription, the right of redemption no longer
exists,—and it is obvious that in such a dispute the whole corpus
of the property would be ab stake, whilst the question of juris
diction lies at the threshold, and must be disposed of before the
real merits of the litigation are entered upon. These observations
have been made by me only to illustrate tho nature of the consi~
derations which lead me to doabt the rulings upon which
Pandit Nand Lal relied, and in this I am supported by an anre-
ported judgment of this Court in Muhammad Dilawar Khan v.'
Arthur. Gardener [S. A. No. 1039 of 1877, decided on the 18th
January, 1878} in which Turner and Spankie, JJ., held that the

_ property mortgaged was the subject-matter in dispute, and, as-the
~eorpus of ‘the property in that case largely excooded the Munsif’s

jurisdiction, they held that he was not competent to try the suit,
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I must, however, not be understood as laying down any definite
rule upon this point, for, as [ have already suid, the observations
of the learned- Chief Jastice sutisfy the exigencies of this particu-
lar case.

The question of valuation for purposes of eourt-fees rests upon
very different considerations, for, as pointed out by the Lords of
the Privy Council in Lekra] Roy v. Kanhya Singh (1),  the
stamp duties imposed for fiscal purposes are calculated on a cer-
tain rule, fixed by luw, bub the right of appeal depends on the
value, which is a matter of fact.” This distinction of principle
must never be lost sight of. In the case of Cotterell v. Strutton
(2}, cited by Pandit Nand Lal, the judgment of Malins, V. C.,
is entitled to high respeet ; but all that he there ruled was t}mt,
for purposes of luw taxation, a certain standard should be taken
as the amount of tho subject-matter. No question of jurisdictivn
was before the Court in that case, and it is therefore not applica-
ble, because, while in cases of taxation everything i3 to receive
a striet construction in favour of the subject, in questions of juris-
diction the presumption is in favour of giviug jurisdietion to the
highest Court—a view which is in keeping with the principles
npon which the Fuil Bench ruling of this Court in Nidki Lal v,
Mazhar Husain (3) proceeded. Thersfore, as to the valuation for
purposes of court-fees, Tagreein all that has fatlen from the learnad
Chief Justice, and T also. readily adopt the views of Melvill, dJd.,
in the ¢ase to which the learned Chief Justice has referred. But
then the learned Pandit on behulf of the respondent hag referred
toanother case— Umar Khan v. Mahomed Khan (4}~—which, he con-
tends, has the effect of Iaying down the rule that in a case such ag

the present the plaintiff-appellant should be made to pay the court-

tees upon the whole mortgage-money expressed to be secured by
the mortgage-deed. There may be some difficulty in reconciling
the case with the ruling of Melvill, J., and I might, perhaps, with
due respect, say that it keeps oub of sight the salutary rule of con-
struction adopted by the Courts in England, namely, that statutes
imposing burdens upon the 3ubject must, in every case of
doubt, be interpreted in favour of the subject. Dut 1 think it is

L L R, 7 AL 280,
4

(1YL, R, 1 Tnd. Ap. 817,
3 L L. R, 10 Bon, 41,

(
(2) L. R, 17 Kg. 543, (4
63
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nnnecessary for me to say anything definite as to whether I concur
in, or dissent from, the raling, because DBirdwood, J., who laid
down the rule, distinguished it from cases such as the present,

where the decree has not been split up or made the subject of more
than one appeal. '

The ruling, therefore, is not on all fours with the present case,
and I need say nothing more about it here.

For these reasons I concur in the answers proposed by the
learned Chief Justice to both the questions before the Full Bench.

APPELLATE CIVIL.

Before My. Justice Tyrrell and Mr. Justice Mahmood,

GANGADUIAR aup axormer (Prarntirrs) v. ZAHURRIY A AND ANOTHER
(l)mﬁ‘mNDANTs). * .
Luangholder and tenant—Suit for the removal of trees— Act XV of 1877 (Limitation
" dct), seh. 1, No. 32—Jurisdiction—Civil and Revenue Courts—det X/!I of
1881 (V.- W.P. Rent Act), s. 93 (0N
Held that a suit by o landholder for the removal of certain trees planted by
the defendants upon land held by them as the plainiiff’s oecupnncy-tenants wa®
cognizable by the Civil and not by the Revenue Court. Deodat Thwari v, Go}}*
Misr (1) veferred to. :
ITeld also that No, 22, sch ii of the Limitation Aet (XV of 18771, applied
to the suit, Raj Dahodwr v. Buwmhe Singh (2), Amrit Lal v, Balbir (3_), and
Kedarnath Nag v. Kheltuppael Sritirutno (4), referrved to.

Tue plaintiffs in this case sued the defendants for the removal
of certain trees planted by the latter on land held by them as occu-

pancy-tenants, the plaintiffs being the landholders. The suit was
instituted in the Court of the Mansif of Shamli, zila Sahdranpur.

‘Thc,defendﬂnhs set up among other defences the defence that the -

suit was not cognizible in the Civil Cuurts, under the_provi-
sions of 8. 93 (3} of the N.-W, P. Rent Act (XII of 1881). The

_Court of first instance allowed this defence, relying on Deodus

Tiwari v. Gopi Misr (1), It found also that that the trecs, the
removal of which was gought, had been planted somg eight years

* wecund ﬁ\ppeal‘l\ld. 1313 ot 188!’: from o decree of C W. P. Watts, Bsg., |
Distvict Judge of S{u\hqmupur. dated the 3rd Jnly, 1885, confirming n decree of
Maalvi Muhammad Tajaamul Husain, Munsif of Shamli, dated tha 15th Janiary,

- 1885,

(1) Werekly Notes, 1882, p. 102, (3) L T.. R, 6 All 63,
(@) % L. R, § Al 85, (48 L L. R 8 Cale 34,



