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Before M r. Jtislice Siraighi, Off’g. Chief Jusiice, M r . Jusilce. Brodhursi, M r, 
Justice Old/icld, ^ Îr. Justice Tyrrell and M r . Justice Muhmood,

AM AN AT BBGAM and ANOTinJE (Pjlaihtiffs) a. BH AJAN  LAL ak©
OTUICK3 ( D K I ’ IOHDANTS)

Mortgags— Joint mortgage— Suit for redemplion— Jnrisfliciion— Court-fee^— Valuation 
of suit— “  Suhjcct-matter in dispute” — Act V l l o f  1870 {(hiiri-Fees Act), s, 7, ari. 
ix — Act VJ 0/1S71 {Bangui Chnl Courts s, 20— SiatuU, conslf nation of,

A deed of mortgage was execnfcecl by P,  iTanrl S forEs. 4,000. the pnrchaser 
of the sliare of B, broughb a suit for veeovery of pofiseasiou of one-third of ttje inort>- 
gaged property against the mortgagees, who lind purchased the shares of P and T  
the other mortgagors.

Held by the Full Bencli with reference to a. 7, art, ix of the Court-Pee$ Acfc 
(VII of 1870), that the clefendanta-mortgageeB having bought Tip the equity of 
redemption of two of the mortgagors  ̂ and pro tanto estir»guished tlifiir mortgage- 
flebb, and so by thoir otv’-ii act empowered the phiiutiff to sue for redemption of one- 
third of the property, the principal money now secured as between tliera and the 
plaintiff must now be regarded as one third of the original mortgage amount, namely, 
Jis. l,S33-5-4, mpre particularly as fiscal enactments should, as far as possilile, be 
comtTued in favour of the subject. Balkrishna Dhondo v. Nagvchir (1) referred to.

Held also, -with reference to the terms of s. 20 of fhe Bengal Civil, Coiirta Act 
^YI of 1871), that the “  Hubjeet-mattcr in dispute*” in suits of this kind was th©«̂  
amount of the mortgage-debt and the mortgagee’s rights which were sought to be 
paid off; that from the terms of the plaint it was obvious that in the present case, 
the subject-matter in dispute was Ks. 1,333-5-4, the one-third of the original mort
gage sum of Es. 4j000 j and that it was therefore bej’oud the limits of the Munsifs

Paiary juiipdiction.

Per MABMoon, S,— It ia a mile of construction that while in cases of tasatioB 
^erything must be strictly construed in favour of the subject, in questions of juria- 
diotion, the presumption is in favour of giving jurisdiction to the highest Oonrt.

Observations by M a h m o o d , J., as to the subject-matter of 5uita for the redemp
tion of m.ortgagea, and the mode in which the value of such Hubject-matter should be 
calculated for purposes of jurisdiction.

This  was a reference to the Full BenGli by Pother am, C. J., 
and Straight, J. The facts of the case were as follow s

The plaintiffs sued to recover possession o f certain property 
which had been mortgaged by a deed dated the 1st September,

* Seeontl Appeal "No. SOI cf 1885, from a doeroe of Mirza A bid Ali Beg, 8«bor- 
clinato Judge of Shahjahanpur, dated the 21ab February, 1S83, revorwing a decree 
of fflanlvi Ismail, Munsif of Bisauli, dated the 23rd,, Bocember, 188-1.

(1) I. L. S., 0 Bom, S2i.
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1863. It appeared tliafc three persons named Fai? Knar^ Takbt
Sinahj and Maidau Singh, on the 1st September, 1863^ mortgaged ^ m-vnat
oue-third of the 20 biswas of a vilUi^e called Man for Rs. 4^000, iSBGAM
for a terra of five years. The mcrtgage dl-jed provided znie?-' alia B i i .u a n  L a l . 

that the profits should, daring the term o f the mort^iige, be nppro" 
priated in pavment of Rs. 1,000 of the principal money, and the 
mortgagors should be entitled-to redeem at the end of the term on 
payment o f Rs. 3,OCO. Three persons named Mohan Singh^ Oluiii-- 
dan 8inghj and Dharam Singh became the mortgagees of the 
property by virtue o f a decree for pre-emption. Subsequently to this 
the rights of these persons under the mortgage were sold to persons 
Bamed Gopi, Sham Sundar, Ram Prasatl, Bhola Nafch, and Maknnd 
Earn. Eain Prasad, Bhola !Nath, and Makund Ham then purchased 
the equity of redemptioQ of two of the morfcgagorSj Pan Kuar and 
and Takht Singh, and on the loth January, 1884, the third morfc- 
gagor, Mai dan Singh, soLi his equity of redemption to the plain
tiffs. The plaintiffs brought the present suit against the heirs of Rani 
Prasad and Makund Ram, and Gopi, feham Sundar and Bhola Nath, 
to recover one-third o f the mortgaged property, that is to say, the
2 biswas 4 biswansis and 7 kachwansis share of Maidan Sinn;h, on 
payment’ o f Rs. 1,000, one-third of the principal money due at the 
end o f the mortgage-term. The suit was instituted in the Ooiu’t 
of tlioMunsif of Bisanli, ŷ ila Shiihjahanpur. The plaintiffs paid an 
ad valorem court-fee on Rs. IjOOQ in respect o f the plaint. The 
defendants set np as a defence, amongst other things, that  ̂ haring 
regard to the principal amount secured by the mortgage^ that is 
to say, Rs. 4^000, the suit was not cognizable by the Muusif. The 
Munsif held that as the plaintiffs claimed to redeem on payment 
o f Bs. 1,000, the suit was cognizable by him, and in the event gave 
the plaintiffs a decree. On appeal by the defendants the Subordi
nate Judge of Shdbjahanpur held that the suit was not cognizable 
by tli  ̂Mnnsif, the value of the subject-matter of the suit being Rs.
1,333-5-4, one-third of Rs. 4,0C0, the principal amount secured by 
the mortgage 5 and he also lield that such value was the value for 
the purposes of the Oourt-Fees A ct (V I I  o f 1870), s» 7, art ix, 
and the plaint was insufficiently stamped. He made an order 
directing the plaint to be returned to the plaintiffs to be presented 
to the proper Goiirt.
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The plixintift appealad to the High Court, con tend Ing that the 
suit had been properly vahied at Rs. 1,000, one-third of fhe priiiGi™ 
pal money duo at the e?,id of the mortgage-termj both for the pur
poses of jurisdiction and conrt-fees.

The appeal came for hoariiig beforo Potheram, C. J ., and 
Straight, J., who referred the following questions to the Full 
Bench ; —

(i) Had the Mansif jurisdiction to boar and determine the 
suit ? and

(ii) On what amount should the courfc-fees be calculated both 
in the Court of first instance and in the Court o f appeal ?”

Pandit NandLal^ for the appellants.— The amount secured by 
the mortgage-deed is Us. 3,000, and aB the suit relates to one-ihird 
of the mortgaged property, it must be taken thjit ono-tlurd of that 
amonnt, namely, Rs, 1,000, is the amount secured, within the 
meaning of s. 1, art. is., Oourt-Fees A ct— Balhrishna Dhondo v» 
JSagvehar (x). For the purposes of jurisdiction, the value of the 
snbjeot-raatter in dispute is also Rs. 1,000. The subject-matter iti 
divSpute is the mortgage-debt and the mortgagee’s right which is 
sought to be paid off, which is Rs. 1,000. He cited Gohind Singh 
V, Kcdbi (2), Bahadur v. Jawab Ian  (3), Kuhair Singh v.
Ram (4), Cotterdl v. Stratton (5), Krishnana^Chariar v. Srinivasa 
Ayyangar (6).

Pandit Ajudhia Nath (with him, Babu Jtaian Chand), for tho 
respondents.— The mortgage ia a joint one, and tho principal 
amount secured by it is Es. 4,000, and';|court-feos should be paid 
on the whole of that amount— Cfmar Khan v. Miihonud Khan (S'), 
I f  the “ snbjeet-matter in dispute ” ia tho mortgago-mone}'', it m 
the whole amount of the mortgage-money. In a suit for redemp
tion the Subject-matter in dispute is the property itself, and-not 
the amount is respect of^which redemption is ̂ claimed#

Steaigbt, OfFg. 0. After stating the facts and the ques- 
iions referred to the Full Bench, continued}~~These questions 
haye been argued befoi’e the Full Bench in invorse order, and it

< I) !I 'L . R„ 6 Bom S26- ( 4 ) 1 .  L. 5 AIL 322.
(2) I, L. R , 2 All. 778. ' (5) L 11., 17 Eq. 5U

(7) I. L. li., 10 Bom. 41,



will therefore be most couveniGiit to deal with them in the order 
la wliicli they have been argued by the learned pleader for the ' 
appellants. The first contention urged b j the learned pleader is Bao.isi: 
as to the construction to be placed on the instrument of the 1st B h a j a n  Lal. 
September, 1863, which he urges was only a mortgage for E s,'
3,000. W e have had, by the assistance of ray brother Mahmood^ 
the advantage of hearing a literal English translation of the 
language of the instrument in queslionj and I entertain no doubt 
that by it the property v/as mortgaged for 11s. 4,000, and not 
Bs. 3,000j and that the mere conditions as to the mode in wliich 
Rs. 1,000 of the amount was to be liijuidatedj did not affect its 
original character as a mortagage for Rs. 4,000.

The next question relates to s. 7 of the Ooart-Fees A c t ; but 
before considering the precise terms of that section, I  may observe 
that this suit is brought by one o f three mortgagors to redeem a 
particular portion of the mortgaged property. Under ordinary 
circumstances, this would not only be contrary to all principle, 
but it would also be contrary to an express rule of law now con-* 
tained in the Transfer of Property Act. The reason, however^ 
why the plaintiff is entitled to sue for redemption o f a portion of 
the property is that the mortgagees, themselves having become 
purchasers o f a portion of the mortgaged property^ that is to say, 
they having bought np the equity o f redemption o f two of the 
mdrtgagors, have, p?'o ianio, eMinguished their mortgage-debt.
For by their purchase thay cannot make the residue of the 
mortgaged property responsible for the entire mortgage-debtj 
nor can they prejudice the right of the other mortgagors to redeem 
their proportionate share of the mortgaged property. The niort- ■ 
gagees having broken up the integrity o f the mortgage, the 
plaintiff is entitled to assert his equity of redemption, upon pay- 
men^of so much as represe nts his interest under the mortgage.
This being so, we buve to look at art. Is, 3. 7. o f the Oonrt-Fees 
Act, which is as follows In suits against a mortgagee for the 
recovery o f  the property mortgaged, and in suite by a mort
gagee to foreclose the mortgage, or, where the mortgage is made 
by conditional sale, to have the sale declared absolute,”  the court- 
fee is to be calcolated according to the principal money espresaed 
to be secured by the instrument o f mortgage.”  Of course, if wo
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are to interpret tliis language striotljj it is difficult to say that 
the instrument iu questiuu in tlie present case expresses as secui-ed 
any other sum tbau lJs.''4,000, and tlio oxtreme contention urged 
by Pandit Ajudkia ISath was that we maat muke the plaintiff pay 
court-fees upon thafc sura. But it appears to me that the defun- 
dunfcs-niorfcgiigees, hiiviii;v broken up the mortgage, and so by 
then' own act having empoivored the plaintiff to suo for redemp
tion of one-ihird of the property, that the principal money no\y 
secured as between them and the plaintvtt must bo regarded a3 
one-third of the original mortgage amount, namely, Us. 1,333-5-4/ 
more particularly when it is borne in mind that fiscal enactments 
should, as far aa possible, be construed in favour of the subject. 
My brother Mahinood reminds me of ths observations of Melvill, 
J., in Balhishna Dhondo v, N<igvekar (I) where the same principle 
was adopted. They are as follows :~™“ in cases in which it is cora- 
petenfc to the mortgagor to sue to recover a portion of the mort
gaged property, the debt must be regarded as distributed over the 
whole property-; and aa regards the portion of property sued for 
 ̂the principal money expressed to bo secured,’ must be taken to be 
the proportionate amount of the debt for which such portion of the 
property is liable.

This ruling I adopt and approve, and applying it to the present 
case, I am o f opinion that tho court-fee payable by the appellant 
Is payable on Rs. 1,333-5 4, as mentioned in the judgment of tiie 
Subordinate Judge.

So much as to the question of court-fee. And now with ra-« 
feronce to the first of the two questions referred to the Full Bench, 
namely, the jurisdiction of the Munsif to try tho suit, which 
depends upon the construction to bo placed on the words ‘^subject- 
matter in dispute” in s. 20 of the Bengal Civil Courts’ Act.'" In 
the plaint what is alleged is that the plaintiflf comes into court to 
redeem one-third o f tho mortgage for Rs. 4,000, and such is tho 
case, as I have already said, he is entitled to make. There Js a 

, long current of rulings in this Court to tho effect that the sub
ject-matter in dispute ”  in suits of this kind is the amount of the 
mortgage-debt and the mortgagee’s rights which are sought to ha ; 
paid off j tind \Yhetlier these rulings are right or wrongj tliey r̂ pr6<» 

a )  1.1*. B,;, G j3om, .m  ;  " '



sent a long carrent o f authority from which^ for ray own part,
I should hesitate to depart. A ccording to the rule of “ stars ĵ uanat

deems,’” I must assume that they are right, and follow them ; Beoam
and this being so, it follows that the subject-matter i a  dispute in B h a ja n  L a l  

the present suit is the mortgage-debt and the rights o f  the mort
gagees which the plaiotifF seeks to clear off. It is therefore obvious 
from the terms of the plaint, that iu this the subject-matter in dis
pute was Ra, 1,333-5-4:, the one-third of the original mortgage 
sum of Rs. 4,000. Without basing my judgment therefore upon 
the reasons stated by the Subordinate Judge, who appears to have 
mixed up fiscal considerations with those relating to jarisdietion,
1 think that ho was right in his conclusion that Rs, 1,333-5-4 
%vas the value of the mortgagee’s interest and the subject-matter 
of the suit, and that it was therefore beyond the limits of the 
Munsif’s pecuniary jurisdiction. The order of the Subordinate 
Judge that the plaint should be returned for presentation to the
proper Court was correct. My answer to this reference is in the
sense indicated by the foregoing observations.

O l d f i e l d ,  B r o d h u r s t  and T y r r e l l ,  JJ., concurred.

M ah m ood , J .— The judgment o f the learned Chief Jastioe 
makes it unnecessary for me to say much, for I have arrived 
at* the same conclusions. He has shown that the exigencies 
of the case do not require us to rale what I  may call the 
major hypothesis upon which Pandit A'judhia Math’s argu
ment proceeded, namely, that in all suits for redemption, the 
subject-matter ia not the amount which the plaintiff offers to 
pay to the defendant, the mortgagee in possession, but the suit 
must be regarded as a claim for possession of immoveable pro
per tj*, to which claim there is a plea resisting such possession.
But though we are not bound to decide this large question, I can
not help, with due respect for the rulings cited by Paadit Nand Lnl^ 
doubting their accuracy. For 1 am inclined to think that a suit 
for redemption against a mortgagee in possession, is, on principle, 
a suit by an owner having for its object the realisation of the inci
dents of ownership, and the plea of a subsisting mortgage amounts 
to seeking to' establish a qualification of that ownership ; and in 
such a dispute the scope o f the subject-matter, for purposes of;

62
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1866 jurisdiction, would seem to be tho plaintiff’s ownership of ilia pro
perty, and not the qualification which the dofendanfc seeks to set

Ekg! "  . up as a limitation upon that ownership. Again, the allegation of
»  *' r the plaintiff as to the extent of the limitation upon his ownership,
liR A J A N  i j AL. <

would seem to be eqtially inconolusi-vo as to the pecuniary extent 
and value of the dispute, for, whilst on the one hand, he may be 
met by a plea that tho mortgage charge ia far higher than that 
stated by him, on the other hand, 1 think that tho learned Pandit 
for the respondents put tho matter very forcibly, when he said that 
there may be cases in which the plainti0 offers to pay nothing at 
all, because the whole amount of the mortgage-money has beea 
paid either from the usufruct or otherwise. I have called this last 
argument forcible, becanae, if the extent of the money which the 
plaintiff-mortgagor offers to pay is to regulate the value o f the 
subject-matter in dispute, in the case contemplated there would be 
no standard for any calealation of the value. Perhaps a more 
plausible theory would be to say that the value of the subject-mat
ter of a redemption suit is the value o f the property mmw the 
mortgage charge, that is, the difference between the two. But 
then the difficulty would arise how to determine the amount o f 
such difference without going into the merits of the defendant- 
mortgagee’s allegation as to,the extent of his incumbrance. And 
of course, apa^t from the question o f the mortgage-monej’’, a re
demption suit may bo met by the plea that either on account of 
foreclosure or prescription, the right of redemption no longer 
exists,— and it is obvious that in such a dispute the whole corpus 
e f  tho property would be at stake, whilst the question of juriS' 
diction lies at the threshold, and must be disposed o f before the 
real merits of the litigation are entered upon. These observations 
have been mads by me only to illustrate tho nature , of the consi
derations which lead me to donbt the rulings upon whioh 
Pandit Band Lai relied, and in this I am supported by an unre- 
ported judgment o f this Court in Muhammad DHawar Khan v . ' 
Ankvr Gardener [8 . A. No. 1039 of 1877, decided on the i8th 
January, i878J in which Turner and Spanlde, JJ., held that the 
property mortgaged was the subject-rnatter in dispute, and, as'the 
corpus of the property in that case largely exceeded 'the Muasifs 
jurisdictionj they held that ha was not competent to try tho suit.
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I must, however, not be understood as laying down any definite 
rule upon this poiiitj for, as I have already said, the observafeions 
of the learned-Chief Justice satisfy the exigencies o f this particu
lar case.

The question o f valuation for purposes of ooiirt-fees rests upon 
very different eoiisiderntions, for, as pointed oat by the Lords o f  
the Privy Council in Lehra’) Roy v. Kanhja Singh ( I ) ,  
stamp duties imposed for fiscal purposes are ealoulated on a cer
tain rule, fixed by law, but the right of appeal depends on the 
value, which is a matter of fact.’* This distinotion of priuoiple 
must never be lost sight of. In tbe case of Cottereil v. Struttim
(2), cited by Pandit Nand Lxl, the judgment o f MalinSj V. C., 
is entitled to hi»h respect; but ail that he there ruled was that, 
for purposes of law taxation, a certain standard should be taken 
as the amount of the subject-matter. No queslion o f jui-isdiotion 
was before the Court in that case, and it is therefore not applica
ble, because, while in cases of taxation everything is to receive 
a strict construction in favour of tbe subject, in questions of juris
diction the presumption is in favour o f f^iving jurisdiction to the 
highest Court— a view which is in keeping with the principles 
upon which the Full Bench ruling of this Court in JSidhi Lai v. 
Mazhar Biisain (3) proceeded. Therefore, as to the valuation for 
purposes of cotirt-fees, I agree in all that ha.<s fsilen from the learned 
Chief Justice, and I also readily adopt the views o f Melvill, J ., 
in the ease to which the learned Chief Justice has referred. Bui 
then the learned Panditon behalf o f the respondent has referred 
to another case— Uma?̂  Khan w Mahomed Khun (4)— which, he con
tends, has the effect of laying down the rule that in a case such as 
the present tiie plaiutift-appellant should be made to pay the court;* 
tees upon the whole mortgage-money expressed to be secured by 
the mortgaoe-daed. There may be some difficulty in reconciling 
the'case with the ruling o f Melvill, J., and I mighty perhaps, with 
due .respect, say that it keeps out, of sight the salutary rule o f con- 
struction adppted by the CoU'-ts in Eagland, namely, that statutes 
imposing burdens upon the Subject must, in every case o f 
doubt, be interpreted in nivour o f the subject. l>at 1 think it is

(V, L. R„ 1 Ind. Ap. 817. (3) I. L R., 7 All. 280.
(2J L. R,, 17 jSq. 5-13. (4) I. L. li,, 10 iJom. 41.
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nnnecGSsavy for me to say anything definite as to whether I concur 
ijij or dissent from, the ruling, because JBirdwoocl, J., who laid 
down the rule, distinguished it from cases such as the present, 
where the decree has not been split up or made the subject o f more 
than one appeal.

The ruling, therefore, is not on all fours with the present case, 
and I need say nothing more about it here.

For these reasons I concur in the answers proposed by the 
learned Chief Justice to both the questions before the Full Bench.

APPELLATE CIVIL,,
Before M r. Justice Tyrrell and Mr. Justice Mahmood,

GANGADl IAf i  and another (Plaintipfs) v . Z A H U R R IY A  and anotheb
(DlLFENDATSiTS). *

LuvAhohhr and tenant— Suit for the removal of trees— Act X V  o f  1877 (LvmltcUioii
Act), sell, ii, No. ^2—Jurisdiction— Civil and lievenue, Courts—Act X U  of
1S81 (iV.-TF'.P. JRcnt Act), s. 03 {b\

Held that a suit by a landliolder for tlie remoTal of certain trees planted by 
the rlefenclaats iipou land held by them as the plaintiff’s occupiir.cy-tenants *va,f 
cognizable by the Civil and uot by the Revenue Court. Deodat Tiwari v. 6o^-~  
Mitsr (1) xeterred to.

Held also thnt No, 32, scb ii of the Limitation Act (X V  of 1877>, applied 
to the siufc. JiaJ BahcMur v. Birmha Singh (2), Amrit Lai v, Balbir (3j), and 
Kedarnaih Nag v. Kheiturpaul Sritirutiio (4), referred to.

T h e  plaintiffs in this case sued tlie defendants for the removal 
of certain trees planted by the latter on land held by them as occu- 
pancy"tenants, the plaintiffs being the landholders. The suit was 
instituted in the (Jourt of the Mansif of Shamil, ziJa Saharanpur, 
The,defendants set up among other defences the defence that the 
suit was not cogniz;ible in the Civil Courts, under the^pro?i- 
siotis of s. 93 (h) o f the N .-W , P. Rent Act (X I I  of 1881). The 
Court of first instance allowed this defence, relying on Deodai 
Thoari v- Oopi Misr (1), It found also that that the trees, the 
removr.l of which was sought, had been planted somq eight years

* Secuiid Api)eal No. 1313 ot 188F* from a decrre of 0  W. P. Waifg, Esq., 
Distiict Judge of iSahafanpur, dated the 3i'd Jnly, 1S85, con-flrming a decree o f  
Mftulvi Muhammad Tujamnuil Husain, Muusif of Shamli, dated the 15th jaiiiiary, 
18S5, '  ■ ■

(tV W eek ly  N otes, 1882, p. 103.
(2 )  S. L . Fw, S A ll. 85.

(8 )  L L, Ii:, 6 M l 6S. 
(4 ) L  L, Caltt H ,


