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I g g e  B i j ’tiid iV r . J u s i ic c  O ldjiuld uu d  M l'. J u s l k e  T i jn d L

MUHAMMAD IIASAN (rLAiNTiw?) j-’. MUJNSIA L A L  and ahotiujk

(DKFENDiS'i’a)'̂ ''
Pre-einplioii-~-]Vtijib-ul~aT:j~~-Evi(Uncc of contract au<i (tv.sitnit-'Act X I X  of 1873

{N .-W . P . L'lnd liwiinuc Act.), a, ation V II of 18:22, a. 9, d. ( i).

The wajib-ut-Luz o t & villagfi its a docutacut oE a public charactor, prepared 
■iVitli till publicity, and ulust be considered us primd facie cvidGtice ot the exis- 
lencc of any ciisLon wiiich it rccorda. Ita rocord of ilio existence of a custom of 
pre-emptiou Is Bufficicutly sti-oug «vid«uc« to cast on ttioso denying tUo custom 
tlie bui'deu o£ proof ; and iu the Baiiie inauucr, when it rouorda n contract of pre­
emption betv/con the sharcJiolders, tlicre Is a pvo.sumption that it irf binding ou 
the shaiG-koldera. Looking to tbo ]inblio cbixraoior of tho doouraent, and the wny 
it is prepared, and ihai; all Khareholders, whether sis’iiing ifc or not, rauat be pre­
sumed to have assented to its terms, the inforencea to bo deduced from it caauot 
bo diw’egar<3ed esccpt whco they are rebutkciS by evidence of an oppoaifcc charactcr*

A suit) to ciiforcc the right of pre-emption, which was based on contract 
aud cuistom as evidenced by the wajih-ul-ars of u village, was dismissed by tho 
iower Courts on the ground that any confci act which might be founded ou the 

was not binding ou the vendor defendant, as thrtt document did uo6 
bear his signature, and the lower appellate Court attached no weight to the wajih- 
ul-arz as proof of the custom of pre-emption, because ifc wns drawn tip when Ke* 
gulation 'V'll of 1S22 wag in force, and at that time there Was no legal presumption 
of its accuracy. The claim was disraiesed ou the ground that the iilaintiff’s 
evideuce did not prove the existence of n custom of pre-emption In the village.

Metd that the lower appolLito Court had erred in dealing with the evidence, 
and that althongh this particular wajib-ul-arz was made before Act S IX  of 1873 
camo into force, yet the weight which should attach to it entries, both as proof of 
tiio contract aa well of custom, Was very strong. Uri Singk v. Gatiga (1) referred 
to.

Tub plaintiff in this ease sued to euforco the right o f pre-emp- 
' lion in respect o£ tlie sale of a piece of muafi, land situate in Kasba 

Koilj z ik  Aligarh. The vendor defendant acquired the property by 
purchase at an esecution-sale on the 24th Augustj 1871^ and ho 
sold it to the veudee-defendant by a deed dated the 24th June, 1S93. 
The plaintiff was a co-sharer in the mahal, and he claimed on "the 
basis of contract and custom, as evidenced by the following entry 
in the wajih-uUarz Every sharer may transfer his share as ha 
pleases, but he must offer it to the sharers o f his own family | then

/  Second Appeal No, 1233 of 1885, from a decree of W . H. Barry, Bs« 
AdditionalJudgti of Aligarh, dated the 31st July, 188^, coufiirming a a m sjiiS l  
Babtt Gauga Prasadi Muusif o f  Eoi), dated the 18th Sej,)tomi)Cr,'l8M,

(1) I, li, K-? 2 AU. 87(?.
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to other sharers j find if these all refuse, lie may transfer it to any 
one he pleases.”

The defendants set up as a defence that the t o a jib -u l-a r$  was not 
binding on them, as it had not been attested by the vendor, and 
that the custom of pre-emption did not e>:ist in Kasha Koil, the 
vender denying its existence absoirttely and the vendee as affect­
ing m u a /i hmd. The Oourt of first iastanca dismissed the s u it , hold­
ing that the entry in the w a jih -u l- a r s  relating to the right of pre­
emption did not apply to v iiia f i hind, and that even if it did, th® 
entry was not binding on the vendor and vendee, as the vendor had 
Got signed the t o o jif j-u l-a rz . On appeal by the plaintiff, the lower 
appellate Court held that the entry was not binding on the vendor 
and vendee as an agreement by tho former, as it was not signed 
bŷ the former, and that the custom of pre-emption in Kasba Koil 
liad not been proved. It was of opinion that, as regards eustora, 
there was no presoraptioa as to the truth of the entry, such as 
s. 91 of Act XIX. of 1873 (N.-W. P. Laud Revenue Act) 
created ia respect of such entries, inasmuch as the w a jib ^ u l~ a rs  

in question had been framed before that Act came into farce. On 
this part of the ease it observed as follows

The entry in the w n jih -n h a v z is ao doubt a pretty strong 
piece of evidence in proving the existence of tho custom ; but ife 
was’ drawn up and attested in 1872, before Act SIX. of 1S73 
came !r»(o force. Some witnesses have deposed in  g e n e ra l Iqttus 

that the custom o f  pre-em ption  exists in the mahal, but no specific 
iiistanees have been given ia  w kich the custom  has beea acted cm 
or asserted̂

“ The iBevi table conclusion seems to bs that the ctistbm 
is not^pi'oved, unless it can derive assistance from s. 91, Act 
XIX. of 1873, or some correapoading clause in the corresponding 
enactment -which was in force when the record-of“rights was 
drawn up. A reference to the official settlement report shows 
that the settlement of the Aligarh district which is now current 
began from 1868. The operations were begun shortly after that 
âte and the enactineat on the subject then in force was .Regulatioa 

VII. of 1882. This enactment;, by s* 9, cl. (i), directed the ofBcec 
who was making the settlement to make a detailed investigation,
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and draw up a record of the lauded tenures, riglitSj iiilerests aod pri­
vileges o f the various classes of the agricultural community. The 
section goes on to specify the heads of informatiou required, and 
then eaacts that ihe information be so arranged as to admit o f an 
immediate reference by Courts of Jtidicaturej it being iiuderstood 
aud declared that all decisions on i/ie demands o f  sainhidars shall 
be regulated by the rates of rent and modes of payment avowed 
and ascorfcained at the settlement, &c. Tliis section seems not wide 
enough to cover the present claim. The object o f the section is 
clearly to fix and determine the right of zamindars and tmants, and 
the record is not per se sufficient to make the entry ia it conclusivG 
proof of the existence of a custom of pre-emption,

“  It remains to consider whether the entry can derive any con- 
firmation from s. 91, Act X IS . of 1873. The record was drawn 
up and attested in 1872, and the officers which drew it up were 
acting under Regulation VII. o f 1822. The settlement was not£3 O
reported to the Board of Eevenue for sanction till 1874, and was 
not confirmed by the Government till a later date. But when 
confirmed it tool?: effect from 1868, tHe year in which the former, 
settlement espired. This record must be taken to be prepared* 
imder Regulation V II. of 1822, and cannot derive force or validity 
from an enactment which came into force after it was drawn up.”

The plaintiff appealed to the High Court on the ground (i) that 
tli0 iv a jib 'U l~ a rs w'as binding on all co-sliarers, and among them on 
the vendor, and the fact that it was prepared before Act S I S .  o f 
1873 'was passed did not affect the question i (ii) that the indorsa» 
ment on the w ajib~ul~arz by the settlement officer showed that it was 
attested by all the co-sharers, and it was for the respondent to show 
that he had not attested it i and (iii) that the vendor had acquies­
ced in the terms of the w ajib-‘iil~ a rz  for fourteen years, and was 
thereby precluded from t)bjecting to the term thereof.

Pandit Ajudliia Math and Pandit SundctT Lai, for the appellant*
Babu Jogindro Nath Chaudhri, for the respondents,

OlBFiEliDj J.— This suit has been brought to enforce a right o f 
pre-emption in respect of certain property •■Bold by the defendant 
Baldeo Das to the defendant Munna L a i The suit has been diB” 
ini'ssed in ihe Oourfc of first iastaiiceji and that dismig^al has been
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afSi’Qied by the lower appellate Court. The suit is based on con- 
tract and custom as evidenced by tlie wajih-ul-arz; and tlie oaly Mubammid

ground on which the lower Courts have dismissed the, suit is, that Haban

auy contract which may be founded on the w a jz b -u l-a r ^  is not bind- M o n n a  Lai... 

ing on the vendor-defendantj as it does not bear his signature ; 
and so far as the loajih-ul-ars was relied on as proof of the custom 
o f pre-emption^ the Judge attached no weight to it, because it was 
drawn up when Regulation V II. of 1822 was in force, and at that 
time there was no legpJ presumption o f its accuracy. He dismis­
sed the plaintiff’ s claim on the ground that the evidence adduced 
by him did not prove that pre-emption existed in the village by 
custom. Tbe Judge appears to me to have erred in dealing with 
the evidence. Although this particular vjajib-ul-arz was made 
before Act X IX . o f 1873 came into force, yet the weight wdiich 
should attach to its entries, both as proof of the contract as well as 
the custom is very strong, and the observations made by this 
Court on this subject in the Full Bench case o f Isri Singh r. Gang a
(1 ) are as applicable here as in that case. The .tjib-ul-arz is a 
document of a publiG character, prepared with all publicity, and 
<nust be considered as primd faeie evidence of the existence of any 
custom which it records. Its record o f the existence o f a custom 
o f pre-emption is sufficiently strong evidence so as to cast on those 
denying the custom the burden of proof and in the game mamierj 
when it records a contract of pre-emption between the shareholders, 
there is a prosumpiion that it is binding on the shareholders. Look­
ing to the public character o f this document and the way it is pre­
pared, and that all shareholders, whether signing it or not, must 
be presumed to have assented to its terms, the iaferences to be 
deduced from it cannot be disregarded except when they ate ro- 
butted by evidence of an opposite character. The grounds, there­
fore, oa which the Judge disposed of the appeal before him are not 
valid. He must re-try the question o f the binding effect of this 
toajib-til~arz  ̂ both as to contract and custom as regards prs-ernp- 
tioD, and also the other issues that arise,

The case is therefore remanded for re-trial. The costs of this 
appeal will abide the resuit.

T¥rrblL; J.—i concur.
rmande^i

(1) I, h  B., 2 All 376,


