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were executed ; but the question of admissibility being 2 matter -

of procedure, would be governed by the present law. The Judge
has altogether excluded from his consideration the two leases,
which are the most important evidence in the case, and without
which the merits of the case cannot be considered, We ask him
to admit these leases, and re-consider the whole case upon the
evidence, and to record a fresh judgment under s, 574, Civil Pro-
vedure Code. I would decree this appeal, and setting aside the
decree of the lower appellate Court, remand the case to that Court,
leaving costs to abide the resuls.

I may add that in support of the view taken by me of the
leases in this case, our attention has been called by the learned
pleader for the appellant to an unreported judgment of the Full
Bench of this Court (1), which supports the view taken by muo,
though the interpretation of the law in that case related to the old
Registration Act of 1864,

TYRRELL, J T am of the same opinion.
Case remanded.

Before Mr. Justice Tyrrell and My, Justice Mahmood.

KARAMAT KHAN (PraIxTIFF) v. SAMIUDDIN AND 0TuERS {DrreNpanTs),® .
Aet IV of 1882 (Transfer of Praperty det), ss. 41,48, —~Transfer by ostensible owner—
 Bir-lynd—~dct XTI of 1881 (N.-W. P. Rent dct),s. T— Meaning of * held”—
Statute, construntion of —Retrospective effect—Martgage of s¢r-land before paaeznq
of det XVIIIof 1873 (N.-W. P. Rent Act)—Saule of morigagor’s propnemm

rights while that Aot was in force— Right of mortgagee.
In 1869, 4 and J, two co-sharers of o molety of a ten biswas share in &
village (F and W being also co-sharers in the same molety), joined with £, the

holder of the other molety, in giving to X = usufruetuary mortgage of 87 bighas of °
- land, being the whole of the sfr-land appertaining to the ten biswas share, The deed -

of mortgage authorized the morigagee o retain possession of the land until pay-
ment ogtlxe mortgage-money, and to receive profits in leu of interest s and he
obtained passessitn accordingly In 1872, F; Wand 4 gave to other peraons &
usufructuary mortgage of their five biswas share, together with moiety of the 87

bighas of str-laud; and it was stazed in the deed that half the mortgage-money due °

to K on the mortgage of 1869 was due by the execubauts and that they accordingly
left the same with the mortgagees in order that 1he latter might redeem. In

* Becnnd Appeal No. 1266 of 1835, fromi « decree of W. R, Barry, Esq., Addi~ l

tional Judge of Aligarh; dated: the ‘)Ond July, 1885, modifying a decree of Maulvi

Muhammad Sami~ ulluh Khan, Subordinate Judge of Aligarh, dated the 28th March,.

1584,
(1) Since reported in Weekly Notes, 1886, p. 115,
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November, 1876, B's five biswas share, together with its sir-land, wae sold in execu.
tion of a decree. Subsequently, K, alleging that the mortgagees under the deed
of 1872, and the purchasers under the execution-sale of 1876 had dispossessed
him, and that his mortgage-debt had not been paid, sved fo recover possession of
the 87 bighns of sér-land, by virtue of his mortgage-deed of 1869, The Court
of first instance held that the plaintiff was not entitled to enforce his mortgage in
respect of F's and ws ghare in the 87 bighas, because they were not parties to the
deed of 1869. The lower appellate Cours further held that from the date of the
execution-sale of November, 1876, A became an ex-proprietary tenant of his sfr
land, and thavto give the plaintiff possession thereof would be contrary to the
provisions of 8. 7 of Act XVIII of 1873 (N.-W. P. Rent Act).

Held that inasmuch as it was clear that at the time when the mortgage-Geed
of 1869 was executed, 77 and W were aware of the transaction which made K the
wmortgagee, under the deed, of the whole property, and that, knowing this, they
allowed the possession of 4, J, and H to appear as if covering the entire zamindari
rights in the ten biswas share of the gir-land, and inasmuch as the statements con-
tained in the mortgage-deed of 1872 were an admission on the part of Fand W
that the mortgage of 1869 was executed with their consent, the equitable doetrine
contained in 8. 41 of the Transfer of Property Act applied to the case, and Fand W
had no defence,.either inlaw or in equity, to the plaintifP’s suit, with reference to
their shares, and for the purpose of obviating the lien of 1869, Zamcoomur Koondoo
v. M queen (1) referred to,

Per Manavoon, J., with reference to the effect of the execution-sale of
November, 1876, in regard to the provisions of a. 7 of Act XVIII, of 1878, thate
the general rule that statutory provisions have no retrospective operation did
no$ apply to the case ; that, by reason of the sale, &/ who had proprietary rights
in the mahé!, and held the five biswas share of the sir a3 such (the word ‘s held " as
used in s. 7 of the Rent Act not being confined to manual or physical holding),
lost his proprietary rights, and so became an ex-proprietary tenant of the land
belonging to him at that time ; that although the morigape of 1869 must not be
o affected as to deprive the mertgagee of all his rights, yet by the terms of s, 7 of
Act XVIIT of 1873, and by virtue of the sale, his means of benefliing by the
morfgage were necessarily changed ; that neither the preamble nor s, 1 of the Act
contained any suving clause which would justify the interpretation that all the
conditions includedin a usufrnctuary mortgage ave to be exempted from the opera~
tion of the Act,or of a. 7 in particular, merely becanse the mortgage was a subsist-
ing one ; that under these civcumstances possession must be given to the pl lnintiff
of such rights as H bad at the time of the mortgage subject only to H’s r:ghtﬂ as
8D eX-proprietary tenant ; that the rights of the purchaser of #’¢ share under the enla
were subject to the mortgage of 1869 ; and that, by virtue of the rule enuncinted in
8 48 of the Transfer of Propertiv Ach, the rights of the mortgagees under the deed of
1872 must give way to the incidents of the prior deed of 1869, both mortgageﬂ being
usufructuary.” Tulshi v, Ravha Kishan (2) veferred to,

Fer TYRRELY, J., that in 1876, by reason of the execution- sale, the sfr r1ghts

©oand mtere;sts of A, mortgaged by him in 1869, as such weat out of exxstance, and

‘(1) 11 B, L. R, 46, (2) Weokly Notes, 1886, p. 74,
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Vassﬁumed a different character ; that over that tentire in its altéred character ihs 1388
plainiift, though he still had his mortgage charge, had not, in the existing state of —We——swocm———

the luw, a right to physical possession of the actual land ; and that, subject to this K?{I:;SEIW
new right of A, the plaintiff retained his mortgage charge of 1860 over the zamin. o

dari interests in the portion of the land acquired by I’s vendees, SAML-UDDIN,

TR facts of this case were as follows:==In August, 1869, Fida
Husain, Ata Husain, and Jamal Husain, sons, and Wahid-un-nissa,
widow, of Ahmad Husain, deceased, weres ca-sharers in a molety of
a ten biswas share of a certain villore, and Himayat Husain was the
holder of the other moicty. The sfr-lund appertaining to this ten
biswas share was 87 bighas. On the 2nd August, 1569, Ata Husain,
Jamal Husain and Himayat Husain gave Karamat Khan, the
plaintiff’ in this ease, a usafructuary mortgage of the whole 87 bis-
was of this sfr-land. The deed of mortgage authorized the mort-
gagee to retain possession of the land until payment of the wortgage
money, and to receive the profits in lien of interest. On the 17th
April, 1872, Fida Husain; Wahid-un-nissa, Ata Husain and Jamal
Husain, gave a usufructuary mortgage of their 5 biswas share
together with a moiety of the 87 bighas of sir-land to Sami-uddin,
Hidayat Ali, and Inayat Ali. In the deed of mortgage it was
stated that half of the mortgage-money due to the plaintiff on the
mortgage of the 2nd August, 1869, was due by the executants, and
that they accordingly left the same with the mortgagees in order that
they might redeem. On the 20th November, 1876, Himayat Hus~
ain’s five biswas share with its sér-land was sold in the execution
of a decree. The plaintiff, alleging that the mortgagees under the
mortgage of the 17th April, 1872, and the purchasers under the
execution-sale of the 20th November, 1876, had dispossessed him,
and that his mortgage-debt had not been paid, sued to recover pog-
session of the 87 bighas of sfr-land by virtus of his mortgage-deed
of the 2nd August, 1869,

The Court of first instance gave him a decree for possession of
the 87 bighas. On appeal, the lower appellate Court held that the
plaintiff was not entitled to enforce his mortgage in respect ofthe
share in the 87 bighas of land in suit of Fida Husain and Wahid-
un-nissa, because these persons were not parties to the mortgages
deed. With regard to the s{r-land appertaining to the 5 biswas
share of Himayat Husain, the lower appellato Court held that from
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the date of the sxceution-saic of the 20th November, 1878, Ifimn-
yat Husain became an ex-proprictary tenant of his sfr-land, and to
give the plaintiff possehsion of such land would be {o enforce o
transfer prohibited by Act XVITL of 1873 (N.-W. P Rent Act),
The Court therefore modificd the decres of the first Court, by dis-
missing the plaintiff’s suit in regpect to tho shares in the 87 highas
of land elaimed of Fide Husain, Wahid-nn-nissa and Himayab
Husain,

The plaintiff appealad to the High Court on the grounds (i}
that Fida Husain and Wahid-nn-nissa were astopped from disputing
the plaintifi’s title as wortgagee to their shaves of the mortgagad
propertys (i) that the mortzage to him was executed by Ata Husain,
Jamal Husain, and Himayat Husain for themsslves and as agents
of Tida Hugain and Wahid-vn-nissa, and (iiij that the share »f
Himayat Husain in the mortgaged property was still liable for the
mortgage-debt.

- Mr. Amiv-ud-din, for the appellant.

Mr. J. Simeon, for the respondents,

Masnmoon, J.—I have been asked by my brothro Tyrrell io
deliver judgment in this ease, whicly in cousequense of the course
that has been taken by the learned counsel for the appellant and
the learned pleader for tho respondents, anl also in consequence of
the manner in whick the lower appellate Cowrt has interfersd with
the first Conrt’s decision, is not very simple. It is therelore advis-
able briefly to recapitulate the fucts, to show what the real quoes-
tions are Which we havo to determine in second appeal, It appears
that eertain property, over 87 highas of sf»-land, is situated in the
village of certain co-sharers, Among others, ene Kazi Ahmad
Husain held si»-land in proportion to his 5 biswas shave of the vil-
]atre, and Himayat Husain, who i3 said to have been rolated to: Kazi
Abmad Husain, held in proportion to the other 5 hiswas share of
the zamindari.  Upon the death of Ahmad Husain the sir-land, to
the extent of his share, would devolve, aacording to the Muhamma~
dan law, upon his sons Fida Husain, Ata Husain, and Jamal Husain
and his widow Wahid-un-nissa. The devolution would be in certain
P“(’Pﬂl'tmns which it is wnnecessary to- deseribe It appears thag
~on the 2nd August, 1869, Ata ﬁusam, d 'uml Hu.mm and Himayat
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Husain executed a deed of usufructuary mortgags in favour of the
present plaintifl, Karamat Khan, and it has been found that they
placed him in the entive possession of the 87 bighas representing
their str in the village, It has been found that the mortgagee was
placed in full possessivn of the whols area, and one diffically in
dealing with the case arises from the admitted fact that in that
area were included the shares of Fida Hasain and Wahid-un-nissa,
whose names were not put to tha mortgage-deed of the 2nd August,
1869, On the 17th April, 1872, Pida Husein and Wahid-un-
nisza joinad with Ata Husain in execnting a usulruetaary mort-
gage in favour of threo persons numed Sumi-ud-din, Hidayatb Al
and Inayat Ali -~ Hidayat Ali being now represented by his daughter
Ali-un-nissa and his sister Nasib-un-nissa,  Another eircumstance
wlhich should be mentioned is, that on the 23th November, 1876,
in the conrss of certain execution-proceedings, the zamindari rights
of Himayat Husain, one of the mortgagors under the deed of tho
2nd Angust, 1869, were sold by auction and ware purchased by
Warie Khan, Awin-ud-din and Inayat Ali, who was one of the
mortgagees ander the deed of the [7th April, 1572, 1t has heon
“found that it was nof until Octeber, 1879, that Karamat Khan,
the plaintiff-appellant, who obtained possession as mortgagee under
the deed of 186Y, was dispossessed of the land by the varicus
defendants upon various allegations of right and repudiations of
his rights nnder that deed. The object of the present sait is to
recover possession of all the lands comprised in the mortgage of

1868, and the parties impleaded as defendants are the executants

of that mortgage, also Fida Husain and Wahid-nun-nissa, also the
mortgagees under the dead of 1372, also the purchusers of Himayat's
rights at the auction-gale of the 20th November, 1876. The suit
has been resisted upon various pleas which need not be described,
except that Fida Husain and Wahid-un-nissa repndi_atcd the mort-
gnge on which the suit was brought, sn the ground that they wore
not parties to it, and it was not binding on them  This plea related
only to a 2% biswas shavre of the sfr-land which is in suit. The
other plea was that raised by Himayat Husain, who admittedly was
a party to the morbgage of 1869, and whose rights had heen sold
in'the anction-sale of the 20th November, 1876, The Subordinate
Judge has decreed the whole suit, except certain money-claims,
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regarding mesne profits, which are not now the subject of-appeal,
and in reference to which no argument hag been addressed to.us.
The various defendants appealed to the District Judge, and hve, 1r'x a
judgment which went fully into the facts, nﬂxjrlved flt a conelusion
which, in wy opinien, is unsound in law. Fivst, with 1'ef<?l'exlce tov‘
the 24 biswas share of the sirland which would be the jghare of
Tida l;Iusnin and Wahid-un-nissa, he dismissod the claim on the
ground that thoy were not parties to the mortgage of 1864, I.But
it is clear from the findings of the Courts Lelow, that at the time
when that document was executed, Fida Husain and Wahid-un-
nissa were aware of the transaction which made Karamat Khan
the mortgagee, under the deed, of the whole property. 1t is alse
clear that, knowing this, they allowed the possession of Ata Husain,
Jamal Husain and Himayat to appear as if covering the entive
zamindari rights in the 10 biswas share of the sf», Under these
cireumstances this case appearsto me to be one to which the equit-
able doctrine reproduced by s. 41 of the Transfer of Property Act
applies. That section runs thus :—* Where, with the consent,
express or implied, of the persons interested in immoveable property,
n person is the ostensible owner of such property, and transfers the

gamo for consideration, the transfer shall not be voidable on the
ground that the trang

nisferor was not antborized to make it : provided
that the transferce, after taking reasonable care to ascertain that
the transferor had power to make the transfer, has acted in good
faith.”  This rule, which in principle is the same =2 that on which
s. 115 of the Kvidence Act isbased, does no more than reproduce
the dicta of the Privy Council in Rameoomar Koondoo v. MeQueen
{1) where their Lordships observed :—¢ 1t is a prineiple of natural
equity, which must be universally applicable, that, where one man
allows another to hold himself out as the ownor of an estate, and
» third person purchases it, for value, from the apparent owner in
the belief that he is the real owner,the man who so allows tha
other to hold himself out shall not -be permitted to recover upon,
his secret title, unless he can overthrow that of the purchaser by
showing, either tirat he had dircot notice, or something that amounts
to coustruotive notice, of the real title; or that there existed circrm-
stances which ought = to bave put him ‘upon an in

quiry that, if
(1) 11 8, L, R. at p, 52, )
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prosccuted, would have led to a discovery of it.” Now the eircum-
stances of this ease furnish grounds for the application of this
doctrine, and, so far, there is force in the argnment of Mr. Amir-
wd-din for the appellant, that the action of Fida Husain and Wahid-
un-nissa, ju allowing his clients to obtain a mortgage of the whole
10 biswas share of s{r, amounted to making the mortgagee alter
his position by the omission of these two persons, and that they
cannot now furn round and say that at the time of the mortgage of
1869, the apparent parties to that transaction had no authority to
mortgage the 21 biswas. But the case does not rest here : for only
three years after the deed of 1869 these two persons, Fida Husain
and Wahid-un-nissa, executed a mortgage, dated the 17th April,
1872, in favour of strangers, a mortgage which, heing usufructuary
would clash with the rights of Karamnat Khan under the mortgage
of 1869, It is unnecessary to consider the exact terms of that
mortgage, but it contained a distinct statement by Fida Husain
and Wahid-un-nissa that, although their names did not appear in
the mortgage of 1869, yet they had mortgaged to him throngh or
in the names of Fida Husain’s brothers and Wahid-un-nissa’s sons
— Ata Husain and Jamal Husain. This deed further represents
the amount of the money due in respect of their share as a charge
which was to be paid off by tho second mortgagee. This admission,
so solemn and deliberate, not only shows that the second mortga-
gees of 1872 had notice of the prior mortgage of 18G9, but is an
"admission, the best evidence in such cases, that the mortgage of
1869 was executed with the consent of Iida Husain and Wahid-

un-nissa. It therefore appears that these two persous have mo .
defence, either in law or equity, to the plaintiff’s suit, with refer-

ence to their shares, and for the purpose of obviating the conse-
quences of the lien of 1869,

Then, with reference to the 5 biswas share of zamindari rights
in the sfr, that is, of Himayat Husain, the question is what was the
effact of the auction-sale of the 20th November, 1876, in regard
to the provisions of 5. 7 of Act XVIII of 1873, That is to say,
did Himayat, by reason of those provisions, acquire any right of
the nature therein described so as to prevent Karamat Khan from
getting physical possession of the land now in suit, in dérogation

of the occupancy-right? Mr, Amir-ud-din’e argument at first struck
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me as a plausible one. He contended that by the general rule of
construction =nove constitutlo futuris formam imponere debet, non
prelevitis—statutory provisions have ordinarily no retrospective
effect, This, 1 concede ; bub tho question is, does the rule apply
to the present case ?  The argnment is that Taramat Khan’s
rights were acquived under the deed of 18695 that he got actnal
possession of the landj and that, inasmuch as hix rights originated
in 1869, they cannot be vitiated Dby the Ronk Acb of 1878, Ano-
ther rule is that where vights are taken away or impaired, the Court
must place as strict o construction aa they are in the habit of apply-
ing to penal statates. This role is discussed at pp. 160-1861 of
Wilberforce’s woark on Statnte Law and in Maxwell On the Inter-
pretation of Statutes, pp. 257-258. Tt doos not, however, apply to
the present case. In India, since 1859, the Legistaturs has interfor-
ed in tho interests of the agrienltural population, by giving tenunts
the right of sccupaney. In Lower Bongal this has been done recent-
ly even in a more extensive sense, bubt in these Provinces it was
first effected by Act X of 1853, anil this was alterwards roplaced
by the Rent 4ot of 1878, which was in force when Himayat’s
proprietary rights in the zamindari mahal wers solds At that
time there was no such ex-proprietary right as is provided by
8. 7 of that Act, and is maintained in the present Act (X1
of 1881). Now it is a rule of interprebaticn that whon the
Lesislature changes the law, the ehango itself is an indien-
tion of the intentions of the Dngislituve, and i3 an clemout in
the construction to he placed upan the later statute (Wilberforce,

" p. 108).  Applying this rale, and reading this section carvefully, I

am of opinion thak the statute operates to a certain extentin dero-

-gation of the rights of Mr. mir-ud-din’s clients under the deed of

186Y9, and effects the advuniages which he would otherwise derive
thereunder. . 7 is in the following terms :—* Hrery person®who
may hereafter lose or part with his proprietary rights in any mahal
shall have a right of ocenpancy in the land held by him as sfr in
such mahal at the date of sueh luss or parting, at a rent which shall

tenants-abwill for land of similar quality and with similar advans
tages, Persous having such rights of oeenpincy shall be eallad
‘ex-proprietary tovants,” and shall have all rights of occupancy



YOL VT, ALLANIABAD EERINS.

tenants.”” 1t appears to me that the most important word in the
section in conunection with the present case 1s ¢ hereafter.” The
statute was passed on the 22nd Pecember, 1873. The rights of
Himnayat were sold on the 20th November, 1878, so there can he
no doubt that Himayat, who had proprietary rights in the mahal
in question, and held sfr as such, did lose his proprietary rights, and
therefore the case comes within the first portion of 5. 7. The next
important word is *“ held,”” which Mr. Amir-ud-din argues den~tes
actual possession. A short time ago, in the case Tulshi v. Radha

Kishan (1), the present learned Chief Justice laid down, with my~

conenrrence, that the word * held” in this section mmnst net be
rigidly construed to refer to manual or physical holding, but land
possessed and belonging to a person as his «r. I am glad to find
that my brother Tyrrell approves of this interpretation. There
can be no doubt that Himayat “ held ™ the 5 biswas share of the
str. Then, the gquestion is, what is the effect of this view of the
law? Although the mortgage of 1569 must not be so affected as
to deprive the mortgages of all his rights, yob by the terms of s, 7,
and by reason of the sale of the 20th November, 1876, the nature
‘of his means of benefiting by the mortgage were necessarily
changed. Neither the preamble nor s, 1 of the Act contains any
saving clause which could justify the interpretation that all the
conditions included in a usufructuary mortgage are to be exempted
fréom the operation of the Act, or of 8. 7 in particular, merely
because the mortgage was a subsisting one. If we were so to hold,
jn some cases where usufructuary mortgagees are in possession, no
such rights as are created by s. 7 could come into existence for
sixty years. Moreover, such mortgages may possibly never be re-
deemed ; and if the fact that a wmortgage, such ay that of
1869 in the present case, is subsisting, were sufficient to prevent
the peration of the statute, the result would be that the objeat.
aimed at by the Legislature would be defeated in respect of
all sfr-lands situate in villages which may at that time be in the
bands of mortgagees. - Such could not have heen the intention of
‘the Legislature, and I may add that the interpretation which [
have placed is supported by the construction of similar phrases in

English statutes, of which illustrations are given by Mr. Wilber-
(1) Weekly Notes, 1886, p 74.
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forca at p. 165 of his work. In the result, I hold that Tida Husain
and Wahid-un-nissa did mortgage their rights, or vather rendered
their rights subject to-the deed of 1869. Secondly, Himayat, by
the operation of s. 7 of the Rent Act, became an ex-propriotary
tenant of the land belonging to him ab the tims of the sale of the
20th November, 1878, Under these circumstunces, the possession
must be given to the plaintiff-morigagee uwuder the deed of 1869
of such rights as Himayat had at the time of the mortgage, sub-
jeet to Himayat's right as an ex-proprietary tenant. So far as the
purchasers of Himayat’s shave, under the sale of 20th November,
1876, are concerned, their rights are of course subject to the
mortgage of 1869. Again, the rights of the mortgagees under the
deed of 17th April, 1872, fall under the rule of the law of mort-
gage, which constitutos the essence of the rule of priorvity, and
which has been best enunciated in s, 48 of the Transfer of Property
Act. Here the mortgage of 1869, and that of 1872, being both
nsufructuary, the latter must give way to the incidents of the
former. I wogld givo effeet to these views in the decreo of this
Court. The first Court gave a decree for possession without
qualification as to the statutory rights of Himayat. The lower
appellate Court modified the decree. I am of opinion that the
decree of this Conrt should be that the appeal succceds in part, the
lower appcllute Court’s decree being raversed, and that of the first
Court being restored, with this qualification, that the possession
which the plaintiff will get under this decree will be subject to
such ex-proprietary tenant rights as Himayat may have had in
“his portion of the str-land. With reference to costs, we propose
to exercise the digeretionary power given to us by s, 220 of the
Civil Procedure Code by apportioning the costs as follows : —The
plaintiff’ will recover his costs in all Courts as against Fida Husain -
and Wabid-un-nissa to the extent of his claim against them.,

- The decree.as 10 costs in referenco to the other defendants will be
. the same. As regards Himayat Husain, he 'and the plaintiff will
- respectively bear their own costs in all Courts, and, with reforence

to the costs of the other defendants, they will bear their own costs
to the extent of their shares,

TyreueL, J.—1I agree that Musammat Wahid-un-nissa and her
son Fida Husain, by their acts and omissions in 1869, as well as
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by their express admissions in 1872, have furnished sufficient
grounds to justify the first Court’s finding that they made them-
selves liable to the appellant in respect of the obligations and
liabilities created by the persons who execufed the morbgage to the
appellant of 1869. )

And, as to thie question of the retrospective application of tha
rule of 8. 7 of Act XVI11I of 1873, 1 doubt if it be really involved
in this ease. Himayat Hosain mortgaged his sfr in 1869, and in
1876, his sir rights and interests, as such, went out of existence
under the operation of the law of 1873 and assumed a different
character. Over that tenure in its altered character the appellant
still has his mortgage charge, but he has not, in the existing state
of the law, a right to physical possession of the actual land, which
was formerly Himayat Husain’s si#, but i3 now his occupancy
tenare.

Subject to this new right of Himayat Husain, the -appeilant.
retains his mortgage charge of 1869 over the zamindari interasts
in this portion of the land acquired by Himayat Husain’s vendee.
But as the present claim of the appellant is for possession only, it is

~ unnecessary to go further into this aspect of the question.

Before My, Justice Dldjield and Ar. Justice Mahmood.

-JOKHU RAM anp oraErs (JUDGMENT-DEBTORS) v. BAK DIN AND sNOTHER
(DroRER-HOLDBRS )
Execution of decree—Civil Procedure Code, s. 280—Twelve years’ old decree—
Statute, construction of~General words—Retrospective effect,

The holder of a decree bearing date the 156h June, 1872, applied for execu-
tion therecf on the 9th February, 1885, the previcus application being dated the
27th November, 1883. ’

Hald that the application for execution was not barred by s. 230 of the Civil
Procedure Code. Musharraf Begam v. Ghalib 41 (1) followed. Goluck Chandra
Mytee v, Harapriah D ebi (2), Bhawani Das v. Dwdat Ram (3), and Sreenath Goolo
v. Yusoof Rhan (4) referred to. Tufuil Akmad v, Sadhu Saran Singh (5) discussed
and digsented from by Mammoon, J.

* Second Appezﬂ No. 23 of 1886, from an order of R, J. Lesds, Esq ., District
Judge of Gorakhpur, dated thie 16th February, 1886, reversing an order of Shakh
Ahmad—ullab.‘ Ehan, Subordinate Judge of Gorskhpur, dated the 11th August,

1885, ‘ .
(1) I. L. R., 6 All 189. {(#) I, L. R., 7 Cale. 556,
(2) 1. L. R, 12 Cale. 659,  (5) Weokly Notes, 1385, p. 183,
(3) L L, R., 6 AlL 888, -
59
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