402

1886
April 20,

Pt
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Before Mr. Justice Straiyit, Offy. Chiyf Justice, and A, Justice Brodhurst.
SAMAR ALL (Prarwriew) v. KARIM-UL-LAU (Deruspann)*

Morigage—Tsufructenry mortguge— Redemption-—Beyulation XXX TV of 1803, 8¢ 0,16

—deot XXVIII of 1855--4ct XTIV of 1870—det IV of 1832 (Transfer of

. Praperty Act), &. 2. ‘

A deed of nerufrectuary mortgage executed in 1846, under which the mort-
gagee lad obtained possession, conbained the following conditionse—¢* Until the
mortgage-money is paid, the mortgages shall remain in possession of the moxé-
gaged land, and whas profils may remain after paying the Governnient revenue
are allowed to the mortgagee, and ghall not he deducted at the time of redemption.
At the end of any year, Lh,e mortgagors may pay the mortgage-money and redeem
the properby. Until they pay the mortgage-money, veither they nor their heirg
shall have any right in the property.’”  In 1884, arvepresentaiive in title of one of
the original mortgagors sued to redeem his share of the mortgaged property, upon
the allegation that the principal amount and interest due upen the mortgage had
been satisfied from the profits, and that he was eutitled to a balance of Rs. 45,
Tt was found that from the profits, after deducting CGovernment revenue, the
principal money with interest at the rate of 12 per cent. per aunum had been
realized, and that the surplng claimed by the plaintiff was due to him. The lower
appellate Court dismissed the suit, on the grouud that under s. 62 (5) of the
Transfer of Property Act (IV of 1882), and with referemce to the terms of the
deed of mortgage, the plaintiff was not entitled to recover the property until he
paid the mortgage-money,

Held that, although the word “interest” was not speeifically used, the natural
and reasonable consiruction of the deed was that it wayarranged that the mortgagee
should have possession of the property and eujoy the profits therecof, until the
principal smn was paid, in lieu of interest,

 Held that the provisiong of ss. 9 aud 10 of Regulation XXXIV of 1803, whick
was in force when the deed of mortgage was execented, were not affected or abro-
gated by Act XX VLI of 1855 or Act XIV of 1870 or Act IV of 1882 ; that these
provisions were incidents attached to the mortgagnr’s rights of which Le was
entitled to have the benefit ; and that the contract of mortgage being subjeet tor
these provisions, the charge would have been redeemed s soon as the principal
mortgage-money with twelve per cent. interest had beeun realized by the mortgages
from the profits of the property.

Tae plaintiff in this suit claimed to recover possession of one«
sixth of certain mortgaged land. The mortgage was for Re. 100,
with possession, and the deed, which was dated the 20th September,
1846, contained the following conditions ;— -

“The conditions are these:—Until the mortgage-money is
paid, the mortgagee shall remain in possession of the mortgaged
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Jand, and what profits may remain after paying the Glovernment .

revenue are allowed to the mortgagee, and shall not be deducted
at the time of redemption. At the end of any year the mortgagors
may pay the mortgage-money and redeem the property. Until
they pay the mortgage-money neither they nor their heirs shall
have any right in the property.”

The plaintiff represented in title one cf the original mortgagors,
who owned one-sixth of the land. The equity of redemption of the
remaining five-sixths had been purchased by the defendant the mort-
gagee. The plaintiff alleged that the mortgage-money in respect
of one-sixth of the property was Rs. 16-10-8, that is, one-sixth of
Rs. 100, and that the defendant had received more than this sum
together with interest at the rate of 12 per cent. per annum from
the property, but notwithstanding this he would not restore the
land. The defendant set up as a defence, inter alia, that with re-
ference to s. 62 () of the Transfer of Property Act and the terms of
the mortgage-deed, the mortgagor had not a right to recover the
property until he paid the mortgage-money.

The Court of first instance held that the mortgage in question
"was not governed by the provisions of s. 62 of the Transfer of Pro-

perty Act, and that, having regard to the provisions of Regulation
XXXIV of 1803, if an account showed that the principal money,
together with interest at 12 per cent. per annum, had been paid from
the profits, the plaintiff had a right to recover the property. The
Court having taken anaccount, found that from the profits of the pro-
perty, after deducting Government revenue, the principal money to-
gether with inferest at the rate mentioned above had not only been
realized, buta surplus of Rs. 45 was due to the plaintiff ; and it gave
the plaintiff a decree for joint possession of the property and for
Rs. 45.

On appeal by the defendant the lower appellate Court held that
the Regulation relied on by the first Court was not applicable, and
the plaintiff was not entitled to recover the property until he paid
the mortgage-money as provided by the deed of mortgage, and dls-
missed the suit.

. The plaintiff appealed to the ngh Court contending that the

decision of the first Court was correct, and the lower appellate C'omﬁ

~ had improperly dismissed the suit.
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r. G. E. 4. Ross, for the appellant,

Mr. €. Dillon, Munshi Hanuman Prasad, and Manshi Madho
Prasad, for the respondent.

. Srrarent, Offg. C. J.—This is a suit for the redemption of &
mortgage dated the 2th September, 1846, The mortgage was
of a usufructuary character, and admittedly under it the mortgagee
obtained possession of the property. The plaintiff, who is the,
representative of the interest of the mortgagor to the extent of a
sixth, comes into Court and seeks to redeem hiz share, upon the
allegation that the principal amount and interest due upon the
mortgage have been satisfied by enjoyment of profits, and he is
éntitled to a balance of Rs. 45 over and above what was sufficient
to discharge the mortgage. 'The plaiatiff’s case is, that both upon
the construction of the docnment and by the law which regulates
and affects the operation of that instrument, the amount of money
which the defendant derived by way of profits from the property.
was sufficient to pay off the mortgage-money and its interest at
twelve per ceni. per annum,

Now the terms of that dosument have been read to me by’
Mr Ross, and the learned counsel for the respondent has conceded
that they have been accurately rendersd. It seercs to me that the
arrangement between the parties was, thab the mortgagee should
have possession of the property, aud that he should enjoy the profits,
thereof, so long and uutil the principal sum was paid, in lien of.
interest. It is true that the word “interest” was not spoecifically-
used ; bui it appears to me that this is the natural and reagonabls.
counstruction of the deed ; and such being the nature of the instin~.
ment, its effect was to place the mortgagee in possession: of the:
profits of this property, which would enable him to realize amigally
a larger amount of interest than twelve per cent. per annum. By
the Regulation issued by the Governor-General in Council, No, 34
of 1303, it was provided in 83, % and 10 that the rate of infterest
to be allowed to the mortgagee was not to exceed twelve per cont.
per.annum ; and that no matter whether the parties made a contrack .
for the payment of a larger amount of interest, the law would no$
recoguize any contract for payment of a larger amount than welve -
per cent. Now this Recrulatmn is applicable to this. - mortgaga
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“eontrack of 1846, which is before us, if its provisions have not been
disturbed by the operation of any subsequent legislation. If they
have not, the matter stands now as it did in 1846, and we are
bound by the rules mentioned in that Regulation. The question
then to be considered is, whether by Act XXVIII of 1855, or by
Act IV of 1852, the provisions of ss. 9 and 10 of Regulation
XXXIV of 1803 have been affected or abrogated. Now I do
not think that it can be seriously denisd that one of the rights
affecting the contract of mortgage is the right of the mortgagor
to redeem the property mortgaged. Now, as [ have said, the
contract of mortgage in the present case being subject to the pro-
visions of the Regulation, the charge would have been redeemed as
soon as the principal mortgage-money with twelve per cent. in-
terest had been realized by the mortgagee from the profits of the
pt.'Operty. [ think that those provisions of the Regulation of
1803 were incidents attached to the mortgagor’s right, of which
he was, and is, entitled to have the benefit. By Act XXVIII of
1855 all the rights conferrved by this Regulation were specifically
saved, and the same may be said of Act XIV of 1870.

Then with regard to Act 1V of 1882, s. 2 of that Act specifically
provides that “ rights and liabilities arvising out of a legal relation
constituted before this Aet comes into foree’ shall be saved.
This being the view I take of the matter, the appeal must be

allowed, and the decree of the Judge being reversed, the case is’

remanded under s. 562 to the Court below for disposal on the
merits. )

" The costs hitherto incurred in the litigation are io be costs in'

the canse.

BropaURsT, J.~1 am of the same opinion.
- dppeal allowed.

Before Mr. Justice Tyrrell and Mr. Justice Makmood,
KHUDA BAKHSH (Praxtrr) v SHEOQ DIN sxp aANOTHER (Dm‘num.ms)"

ZLeose — Lease from year to year—dct V11T of 1871 (Registralion Act),rs. 17 (&)
Lo ~det TIT of 1877 (Registration Acty; s. 49, ) .

. In a suit for possession of a picce of land,and fur rent of the same, the plain-
tiff produced in support of his elaim pwo sarbhate or kebuliyats purporting 'to be.

-

* Second Appeal No. 1154 of 1885, from a decree of F, E, Eiliott, Bsq:, Dis~’

trict Judge of Alluhabad, dated the 13th June, 1885, confirming a decree of Pans
- ¢lib dudar Narain, Minsif of allahabad, dated the 58 November, 1885,
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