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The appeal must be, and iSj deoreed. Ô lie plaiaiifl’s suifc 
T%nll stand dismissed with roference to the interests o f Sitla Baklisli 
and MusaBiraat Soiiidha Kiiaii' with eosts ii? proportion iu Ibis 
Court and in tlie lower Court.

TyueelLj J .— I entirely concur,
___________ Appeal allowed.

Before M t. J-ustlcc Oldfidd and Mr.-Justice M ah noo J-

C H A M P  A T  (P la JK T IF F ) V. Â D̂ AKOTHER (DEPBKDAWTa),'*'
H.ndii Liixo— Sirhjhan— Succession,

Upon tlie d?atli of a eliiidless Ilinflu wiflow -vvho had been married in. one of 
the four approved forms of marriage, .9, one of the collateral relatives of her 
husband, stating that his rahjor son had baen adopled by her, obtained possession 
of certain proxierty which had formed her strklhnn, and mutation of names was 
effected iu the iiunot’a favour in the reveaue records, A suit was iustituted 
against S nnd his son h j C, on the allegation that lie and / ,  who were co!- 
laterul relatives of the widow’s hnsband, vrei'e entitled, under the Hindu Law, toi 
swcceed in moieties to the properties left h j her as het S'tridkan, find claiming- 
recovery of possessiou of half hor property, la  defence, the adoption was 
pleaded, and another plea was that the widow had left a i>roLlier, who in tiis 
absence of the adoptitfn, would succeed to the property to the exclusion of the 
plainviff. The Court o£ first instance held that the alleged adoption had nob 
been proved. In the lower appellate Court the plea as to adoption v̂as given up.

jfield that, npon the facts found, the pLuutill was the heir of the deceassed 
Vidow, and as sueli entitled to sncceed to her stridkan under the BinduLaw. 
7'hdkuor Dsyhee v. B(ilnk Bam (1) fallowed. Munia v, Furan (3) distinguisbedj

Tbfe following table shows the relationship, of the parties to
this case ;
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section have to be strictly observed in order to entitle a mortgagee 
to come into Court, find upon the basis of the observance o f the 
requirements of tbat sedition to assert an absolute title to tlie pro­
perty of the mortgaf^or. In this case there is no evidence that the 
requ irem en ts  of the 8th cL^nse of the Begtilation have been com­
plied with. First, there is n o th in g  to show, except a recital in the 
a pp lication  itself, that any “  demand ”  was ever made upon the 
m ortgao;ora for payment of the T n ortg a g e -d eb t. As to the neces­
sity of this p r e lim in a ry  demand, there are rulings o f this Court 
to be found in Beliari Lai v< Beni Lai (1) and Karan Singh v. 
Mohan Lai (2), and an imreported ruling o f the late Chief Justiod 
and Mr. Justice Duthoit in First Appeal No. 50 of 1884. Next, 
there is no proof of the notice”  itself having been served upon 
the naortgagors, which it lay upon the plaintiff to establish. Fnr; 
tber, there is nothino- to show that the notice which was issued7 O
was signed by the Judge to whom the application was made. In­
deed, it would seem not to have been, nor is it proved that a copy 
o f the application was forwarded along with the notice to the mort­
gagors, or that its terms were ever brought to their knowledge. 
Without referring in detail or dealing at length with the reasons 
given by their Lordships in the two rulings of the Lords o f the 
Privy Council to which I have referred, it seems to me that, apply­
ing the principles of these rulings to the facts before us, we have 
110 alternative but to hold that the provisions of the Regulation have 
not been satisfied, and that the plaintiff has not fulfilled his obliga­
tion, namely, to prove atErmatively that tiiose provisions were 
strictly followed. These observations arc sufficient for the purposa 
o f dealing with this, appeal.

Before leaving the matter, however, I  must refer to the sug­
gestion made by the learned Pandit for the respondent that we- 
should treat this suit as one instituted under the Transfer o f Pro-|; 
perty Act, and that we should allow his client to obtain such relief 
as he would be entitled to by that Act.

I cannot adopt this suggestion. To do so would bo to coTin« 
tenance an entire change in the nature and cliaracter o f the suit 
from the shape in which it was originally instituted, and this I do 
not think is a course sanctioned by law.

(1) I. L, R., 3 All. m .  (2) I  L, B,, r> iill. 9.
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The appeal must be, and is, decreed. Tbe plaintiffs suit 
will staud dismissed with reference to the interests of Sitla Biikhsli 
and Musammat Souidha Kiiai’ wltli costs in  proportion in this 
Court and in the lower Court.

Tyhrell, J ,— 1 entirely concur.
Appeal allomd.
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1584, ĵ 2) L Lv R., 5 All. 310.

55

393
1886

Before M r. Jvsiiec Oldfidtl and M r . Jusiice MalimooiL 

C H A M P A T  ( P l a i k !iT P )  V. S M I B A  a n d  a n o t h e r  (DjSFEND-iNTg).^

H in d u  L tiiu — S trid h a -.i^ S u c.ciss ion -.

Upon th.e deaili o f  a cUildless Hindu widow w lio had been married in one o f 
the four approved furms of marriage, one o f  the collateral relative's o f her 
husband, stating tliaC liis raiuor son had bscn adopled by her, obtained posacsision 
o f certain proiierty which had form ed her strullm h  and Diutation o f names was 
effected in the m inor’ s fjtvour in the reveaue roaords. A suifc was icstitu ttd  
agaiusi S and his son by C, on the allegiition that he and J', who were col­
lateral relatives o f  the widow ’ s hnsband, were entitled, under the Hindu Law, to 
succeed iu pioieties to the properties left by ■ her as her stndhan, and cliuming 
recovery o f  posaession o f h a lf her proporty. In defeuce, the adoption was 
pleaded, and another plea was that the widow liad le ft a bcotheis who iu tlio 
absence o f the adoption, would succeed to the p roperty  to the exclu!3ion o f the 
iduinuS. T he Court o f  first, instance held that the alleged adoption had ubt 
been proved. In ths lower appellate Court the plea as to adoption was given up.

/ifr ĉZ that, upon the facta found, the pliintiiT was the heir o f  the deceased 
widow, and. as sueh entitled to svicceed to her slridhan irnder the Bindu L w .  
7'hakiior D ’̂ yhee v, Baluk Sum  (1 ) fjliow ed. Munia v, Furan (2 )  distinguished,

Th^ fo llow in g  table show s ihe re la iioos liip  o f  tlie parties to 
this ca se ; —
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1S86 Under a deed of gift, dated the 27th April, 1875, Surja, who
owned the zamindari property in suit, conveyed it to his son’s 
\\’idow Kapo^ who died on the 1st February, 1884. Thereupon 
Shiba, defendant No. 1, stating that his minor son Kewal, defen­
dant No. 2, hnd been adopted by the deceased widow, obtuined 
possession of the property and mutation o f mimes in his favour in 
the revenue records on the 3rd April, 18.S4. The present suit was 
institiited by Chainpat on the allegation that he and Jitan, defen- 
flant No. 3, were entitled, under the HiiuUi Law, to suceeed in 
moieties to the properties left by Musammat Rupo as her stridhan^ 
she having died without issue. The object of the suit was recovery 
o f possession o f half o f the property left by the widow.

The suit was resisted by Shiba, defendant No. 1, on behalf of 
himself and his minor son Kewal, defendant No. 2, on the frromnd 
that the latter had been adopted by the widow and was therefore 
entitled to succeed to the whole of her property. Another plea 
in defence was, that the widow had left a brother of the name of 

. Kiirali, who, in the absence of the adoption, would succeed fco tho 
property to the exclusion of the plaintiff.

Jitan, defendant No. 3, did not appear to defend tho suit 

The Court of first instance (Mutisif of Shamli) held that thg 
alleged adoption of Kewal by the widow was not proved ; that 
she liuving been lawfully married to Pat Ram, the plaintiff was a 
sapiyida  and near relative o f her husband, and could therefore 
maintain the suit, notwithstanding the existence o f Kurali, the 
brother of the deceased widow. Upon these grounds the Alunsif 
decreed the claim.

Upon appeal the District Judge o f Saharanpuu reversed this 
decree. The question of adoption was not insisted upoi\ before 
him ; but he held that the property, being stridhan of the widow, 
would devolve upon her death on her brother Kurali to th« 
exclusion of the plaintiff.

I ’fom  this decree the plaintiff appealed to the High Court. 
It was contended on his behalf that upon the facts found by th@ 
lower Courts, lie was the heir of tha deceased widow^ and sis sucii 
■entitled to succeed to her uudei' the Hindu law*.
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1886M r. HaUhullah, P an dit Ajudhia Nath, and P a n d it Bandar Lai) 
fo r  the appellant. Champat

* s ’'"
L ala  / uala P rasad  and P an dit Hi and L a i, for  tbe respondents. , Shuba.

M ah m ood, J . (A ft e r  stating tlis facts as stated above, con* 
tirraed) ;™ -I bays no dou bt that this oonfcention is p erfectly  sound 
and must prevail. I t  has been fou n d  by  the M u n sif that M a - 
saminat E u p o Vfas m arried to P at R am  in oiie o f  tho fou r  a p p ro ­
ved form s o f  m arriage, and tliis find ing  was not d isturbed in  tha 
low er appellate Gourfc. Indeed, in the Court o f  first instance, n o  
allegation was m ade on beh alf o f  the defence to the effect that tho 
m arriage o f  llu p o  w as in an unapproved form  j and this being so, 
the observations o f the L ords o f  the P r iv j  O ouneil in  Thakoor 
Deyliee v . B aluh  Ram  ( I )  seem to m e to dispose o f  the point raised 
in  this appeal. T heir Lordships observed The devolution  
o f  stfidlum  from  a childless w idow  is regulated by  the natura 
o f  the m arriage. There is n oth ing  here to show  that Choteh 
Behee was not m arried accord in g  to on e o f  the fo u r  approved forni3.
In  that case her stridh-x'-i w oald, aoeord in g  to the M itakshara 
(chap. ii, s. x i, art. 11), go  to the respondents as th e  collateral heirs 
o f  her husbaud. This v h w  o f  the law  is confirraed by tw o cases in  
2 Stmnge's^^ H indu L a w ,”  pp. 411 and 41 2 , and the com taents o f  
S ir. Co îsftroo/ciS and others thereon, (2 ) .”  , *

This passage leaves no doubt upon  the question n ow  before nS? 
and indeed the learned pleaders fo r  the respondents have not eon - 

, tasted it, n or have they contended that thei m arriage o f  , Blusanim at 
B u p o was in one o f  the in ferior form s w hich  w ou ld  render her stH - 
dhan heritable by her parental f^imily* A ll that the learned pleaders 
have asked us on behalf o f  the respondents is, that w e should 
remtiud the case to the low er appellate Oonrfc fo r  a fin d in g  as to 
the adoption  o f  Ivewal by  M usam m at K upo. B u t the plea was 
distinctly  g iven  up in the low er appellate Oonrfc, and, under the c ir ­
cum stances, I do not think we should m ahe a rem and, for  a find ing  
npon the issue, the M ansif, after a carefu l consideration  o f  tha 
evidence, having xecorded  a distinct fin d in g  against th@ a lleged  
adoption .

(1) 11 filoo, I. A. 135. (S) At p. 175.
■ 5 $
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I  would decree this appeal with oosta, and, reversin g  the decree 
o f  the low er appellate Goartj restore that o f  the C ou rt o f  iirst in - 

stance.

Blit I wish to add that the F a ll B ench  rulinf^ o f  this Court io 
M a n i a  w  P i i r c m  [ \ )  w hich  waf3 referred to at the hearing, is 
clear!}'' clistinf{iU3liabh3 from tiiis caae, because all that was ruled 
there wa.« that n w om an’ s sfridhtin, boi?i^ p rop efty  over w hich  she 
had absolute control, lier hnsljaiidV rehitions havo no reversioiiarv- 
interest iri suteh p r o p e r l j so as to bo enULled to set aside any acts 
o f  triinsfer made by  her durioor her lifetim e. There is n oth ing  ia  
that case to warrant, the conclu sion  that upon the death o f  a widow^ 
•when the question o f  devolution  arises^ her husband ’ s relations 
■would not be  her heirs,

O l d f i e l d , J .-— I  concur. .
Appeal allowed.

Before Mr. Justice Oldfidd and Air. Justice JBrodlmrsL 

AMIE ZAMA (PLaHTii’i?) v. BATHTJ WAL (I)EyEKj>ANT) *

pidkala>-~'Civtl Procedure Code, ss. ld,lll-^Court-f£e on set-off.

In a aviit to recover a Bum of money dne as wages, the plaintiff alleging that the 
fltjfencLint biict engagei.1 him to Bell clotli on bia account at a monthly salary, the 
defeuflaufc claimed a aet'Ofi' '.is the prieo of clotJi wliich he alleged tha plaintiff had 
Eiold on hifi account on comn)i«.sion. It appeared that tho defendant had proviously 
Plied the plaintiff to recover tho same anioant as wais now clidnied by way of set-off, 
us being dne fov tbs price oE cloth sold and deliveved by the defi ndant to birn ; and 
the pVaintiif defendant) pluaded that there luul been no sale to him, but the 
cloth had bean dcKvered to him on cornnussion-Hale. The snit was disnn'sacd on tho 
gronnd that there was no proof of a salo of cloth, and the question whether any eum 
was due for cloth sold on eorami.-?riiou-salo was not gone into, The cloth now allutced 
to have been delhercd on comrnisiiion'SalG was the same aa that alleged in tho form er 
suit to haTe been actually sold to the jflaiufiff.

J/rfd that the defendant was entitled, under s.. I l l  of the Civil Proco(3itre Code, 
to get-ajf the amouiit claimed as due fov goods sold on oonimisBion ap;ainsb tho 
plaintifi’ft d m a m i; ai>d that the claim Jor eueh. set-off was nob bavrcd under the 
provisioEB of b. 13.

Hefd also that tlie eourt-fes payabla on tlie claim for sot-off'was tho B&Bie asfor  
£S. plaint in a isuit.

* Reference No. 179 of 13S6, nndt:r a. 017 o f the Godo o f  Gxvil Procedure? 
by W . li. Barry, Esq., Judge oi; the Court of Si;na,U Causes at Allahabad.

(1) I, L. R., SAIL 310.


