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Before Mr, Justice Siraight; Offy. Chief Juatice, and My. Justice Tyrrell.
SITLA BAKHSH, minor BY 1n1s 6uARDIaN PUNNO KUAR, axp
axorngi (DEFiENDanTs) o, LALTA PRASAD (Prainvirg.) »

Mortgage= Mortgage by conditional sale— Foreclosurc- Sait for possession  of
mortgayed properiy—Regulation XVII of 1806, s. 8— Conditions precedent m
Demand  for payment of mortgage-money— Proof of service of notive~— Proof
of natice being signed by the Judye-Proof of forwarding copy of aprlication
with notice—Act IV of 1882 ( Lransfer of Property Act).

The provisions as to the procedure to he followed in taking foreclosure pro-
ceedings under Regnlation XVII of 1806 are not merely divectory, but st sabin-
faction of the preseribed conditions therein laid dowa precedes the right of the
conditionul vendee to claim the forleiture of the conditional veador’s right, and
the various vequirements of that section have to be strictly observed in order to
entitle a mortgagee to come into Court, and, upon the basis of the observance of
thoss roquirements, to] agsert an absolute title to the property of the mortgagor.

Norender Narain Singh v. Dwarke Lall Mundur (1) and Madho Pershad v, Gaje
dhar (2) followed,

In a suit for possession of immoveshle proporty by a conditional vendes
under a deed of conditional sale, alleged to hiave been foraclosed under Regulas
tion XVIL of 1806, it appeared that, excopt a recital in the application for fore-
closuve iteelf, there was nothing to show that any preliminary demand was ever
made upon the mortgagors for payment of the mortgage:debt ; that there was o
proof of the “notice” itself having been served upon the mortgagors, which it lay
upon the plaintiff to establish ; that there was nothing to show that the notice
which was issued was signed by the Judge to whom the application was made ; and
that it was not proved that o copy of the application was forwarded alony witl
the notice to the morigagors, or that its terms were ever brouglt to their knows
ledge.

Held, applying to the case the principles stated above, that the provisions
of Regulation XVII of 1803 had not been satisfied, and thab the plaintift had
not fulfilled his obligation, namely, to prove afirmatively that thoge presvisions
were strictly followed,

Held aleo that to treat the suit as onme instituted under the  Tranalor of
Property. Act, and to allow the plaintiff to obbain such rclief as ho “onld ho ens
titled to by that Act, would be to countenance an entive change in the naty = and

character of the suit as it was originally instituted, and that this was s

)
nok sanetioned by the law.

THE plaintiff in this case claimed possession of an eight w.anas
share of a village called Bharauli as the conditional vendee under
a deed of conditional sale, dated the 13th December 1864, which

* First Appeal No. 145 of 1885, from a decreo of Syed Farid-ud-din Ahmad,
Suhordinate Judge of Cawnpore, dated the 15th Junuary, 1885, .
(1) I. L R, 3 Cale. 307; L. R, 5 Ind. Ap. 18.
(2) L L. R, 11 Cale, 111; Ln R, 11 Ind, Ap. 186,
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had been foreclosed under Regulation XVII of 1806, He stated
in Lis plaint as follows: —

% An application for foreclosure was presented o, behalf of the plaintiff on the
12th June, 1882, regarding an eight annas zamindari share of the said village, éxcep~
ting the eight annas zumindari shiare ownéd and possessed by himself, and after de-
ducting Rs. 780 received on account of interest, that application was valued at Rs.
20,887-4-0. But the mortgage-money, including principal and interest or any pur-
tion thereof, was not deposited on behalf of any defendant, in consequence of which
the plaintiff, at the end of the usual year of grace, became absolute owner, entitled
to the proprietary possession of the remaining eight annas zamindari share, together
with all the rights and interests appertaining thereto. The plaintiff acquired that on
the 10th July, 1853, the date on which the year of grace expired ; but the defendants,
who are in possession, have not delivered possession, but have refused to do 80, and
that is the date on which the cause of action accrued.”

The Court of first instance {Subordinate Judge of Cawnpore) gave
the plaintiff a decree for possession of the property. The defend-
adts Sitla Bakhsh(a minor represented by his mother and guardian,)
and Bonidha Kuar appealed to the High Court, impugning the
decree on grounds which are stated in the judgment of the Court.

Mr. C. 4. Hill, Pandit Sundar Lal, Pandit Bishambhar Natiz
and Pandit Nawal Bihart, for the appellants.

Mr, Habibullah, Pandit 4judhia Nath and Munshi Kashi Prasad,
for the respondent.

Srratear, Offe. C. J.— This an is appeal from a decision of the
Subordinate Judge of Cawnpore, passed upon the 15th Jmualy,
1885, There were several defendants to the suit, but we are only
concerned in the appeal to this Court with one Sitla Bakhsh, a
minor, who {s represented by his mother, Musammat Panno Kuar,
as his guardian ad litem, who is the sole appellant. The suit was
brought by the plaintiff-respondeat, as the proprietor of eight annas
in a certain property, to obtain possession of that property, on the
basis- of a document of the 13th December, 1864, which, the
plaintiff contends, amonnted to a conditional sale-deed, and certain
foreclosure proceedings taken thereon. If is, in fact, upon the
strength of a statutory. title, which he says that he obtained by
the operation of Regulation XVII of 1806, that he claims to be
entitled to possession of the property to which he lays claim. Now
the relief which is asked in the plaint is that “a decree for pros
prietary possession of eight anpas zamindari share out of the entire
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gixteen annas zamindari in mauza Bharauli, pargana  Bindki,
tabsil Kaliyanpur, in the atehpur district, with all the rights
appertaining to the aioresaid zumindari, may be passed in the
plaintifP’s favour againgt all the defondants by actual dispossession
of Mahlwan Singh, Sitla Bakbsh, Musammat Chhogar Kuar, and
Tala Har Prasad, defendants, and by estinction of the rights of
the above-named defendants, by protecting the right of Sheo Ram
defendant, and declaring the want of title of Balmukand, pro formd
defendant.” Tt is therafore quite clear from the mode in which
this suit was presented in the Court below, that it was a suit based up-
on the statutorytifle which the plaintiff alleged he obtained under the
Regulation 1 have already mentioned, and it was for the possession of
theproperty uponthestrength of that statutorytitle. Honee it follows
that wnless it is clearly and satisfactorily established that the provi-
sions of the 8th clause of Regulation XVIL of 1406 were satisfied,
the plaintiff cannot sacceed in the present suit. The case has baken"
considerable time in argnment, but has not been unnecessarily pro-
tracted, because the points that have been raised by the learned
counsel for the appellant were well worthy of attention. The first
contention was, that the father of Sitla Bakhsh, the appellant,
having purchased at an auction-sale hold in execution of a decres
obiained wpon & bond of 1859, which wus prior in date to the
mortgage or conditional sale-deed upon which the plaintiff claime,
he therefors had a prior lien to the plaintiff, and was entitled Lo
remain in possession of the property as being the owner of a
prior charge. I have already indicated that in regard to that
contention of the learned counsel for the appellant, it appears
to me to turn upon a question of fact, namely, whether the
purchagse by the father of Sitla Bakhsh was made at a sale in
execution of a decree passed upon an instrument which ecreated
a prior charga to that of the plaintiff. Now, as a matter of fact,
1t seems to me that the Subordinate Judge was right in the con-
clusions at which he arrived, and has correctly held that, regard-
ing all the circumstances, the sale at which the appellant’s fathor
purchased the share in this very village was a sale in oxecn-
tion of the simple money-decree, which had been abtained by ona
Har Dayal and some one else against  Gulab Rai and Kishen
Dayal, I therofore, as regards this contention, was againgt tho
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laarned counsel for the appellant, and did not require to be ad-
dressed on this point by the learned Pandit who appears for the
respondent. The next objection taken was that, upon a true con-
struction of this deed of the 18th Dacember, 1864, the instrument
was not in the nature of a conditional sale, and that it was nothing
more nor less than a simple mortgage, which, under certain cir-
cumstances, could and would become a usufructuary mortgage.
Of course, if this construction is a well-founded one, it is obvious
that this suit, which is a suit for possession of the property under
a title created by the foreclosure proceedings of 1882, cannot suc-
ceed, and tiiat we have no power to decres possession to the plaintiff
as a usufructnary morfgagee. I think, however, it will be best
for me, assuming for the purpose that the docnment constiinted =
conditional sale, to deal with the casein reference to the third
cdntention of the appellant’s learned counsel, which is based wpon
the informality or:-rather invalidity of the foreclosure proceedings
taken by the plaintiff. I adopt this course in order to avoid the possi-
bility of conflict between two Division Beuches of this Court as to
the construetion fo be placed upon the instrument of the 13th Dac~
ember, 1864, for though I do not wish to commit myself defini-
tive!y to the opinion, I confess I entertain grave doubts as to wha-
ther it was correctly held on a former oceasion that that document
did amount to a conditional sale. I will, however, not dispose
of the case upon that ground, becanse even assuming it to be the in-
strumeat contended for by the plaintiff, I think the suit fails by rea-
son of the conditions precedent of the Regulation XVII of 1806 not
having been satisfied. It may be taken as undoubted -law, which
their Lordships of the Privy Council have laid down in the most
explicit terms in Norender Narain Singh v. Duwarka Lell Mundur
(1) and Madho Pershad v. Gajadhar (2), that the provisions as to
_the procedure to be followed in taking foreclosure proceedings
under Regulation XVII of 1806 are not merely directory, but
that strict satisfaction of the prescribed conditions therein laid down
precedes the right of the conditional vendee to claim the forfeiture
of the conditional vendor’s right ; and it is clear, not only by these
decisions of their Lordships, but by a long conrse of decisions of this

and other Courts in India, that the various requirements of that

(1)L L. R,3 Cale. 397 5 L. R, 5 Ind. Ap. 18.
@)L Lo R, 11 Cale, 111 5 L, R 11 1nd. Ap 186G,
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section Lave to be strictly observed in order to cntitle a mortgages
to come into Court, and npon the basis of the observance of the
requirements of that sebtion to assert an absolnte titls to the pro-
perty of the mortgagor. In this case thero is no evidence that the
requirements of the 8th clause of the Regulation have been com-
plied with. First, thero is nothing to show, except a recital in the
application itself, that any ¢ demand”” was ever made upon the
mortgagors for payment of tho mortgage-debt. As to the neces-
sity of this preliminary demand, there are rulings of this Court
to bo found in Behari Lal v. Beni Lal (1) and Karan Singh v.
Mohan Dal (2}, and an unreported ruling of the late Chief Justics
and Mr, Justice Duthoit in First Appeal No. 50 of 1884. Nexf,
there is no proof of the *“ notice” itself having been served upon
the mortgagors, which it Tay upon the plaintiff to establish, Fur.
ther, there is nothing to show that the notice which was issued
was signed by the Judge to whom the application was made. In-
deed, it would seem not to have been, nor is it proved that a copy
of the application was forwarded along with the notica to the mort-
gagors, or that its terms were ever brought to their knowledge.
Without referring in detail or dealing at length with the reasons
given by iheir Lordships in the two rulings of the Tiords of tha
Privy Council te which I have referred, it seems to me that, apply-
ing the principles of these rulings to the fucts before us, we haye
no alternative but to hold that the provisions of the Regulation have
not been satisfied, and that the plaintiff has not fulfilled his obliga-
tion, namely, to prove affirmatively that those provistons were
strietly followed. Theso observations ave sufficient for the purposa
of dealing with this appeal.

Before leaving the matter, however, I must refor to the sng-
gestion made by the learned Pandit for the respondent that we
should treat this suit as one instituted under the Transfer of Pro-
perty Act, and that we should allow his client to obtain such relief
as he would be entitled to by that Act.

I cannot adopt this suggestion. To do so would be to coun-
tenance an entire chan ge in the nature and character of the suit
from the shape in which it was originally instituted, and tlns I do

- not think is a course sanctioned by law.

AHLL - Ry 3 AL 408,  (HTL B, & All. 8-
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The appeal must be, and i, decreed. The plaintiff’s sunif 1838 -
will stand dismissed with reference to the interests of Sitla Bakhsh -

and Musammat Sonidha Kuaar with costs & proportion in thisw  Bazovsm

Ta

Court and in the lower Counrt. LanTa
. Frasap.
TrrreELL, J.—I entirely concur.
Appeal allowed.
Before My, Justice Gldfield and Av. Justice M ahmoo i 1386
eay s . Juns 18,
CEBAMPAY (Poarsvirr) v. SHIBA anp avorner (DEFENDANTS)? ¢

Howlu Lew—8iridhas—~Suecession,

Upon the death of a childless Tindn widow who had been married in one of
the four approved forms of marriage, 8, one of the collateral relatives of ley
husbund, stating that bis minor son bad been adopfed by her, obtained possession
of certain property which had formed her stridhan, and mutation of names was
eifected in the minor’s favour in the reveaue records. A suit was instituted
againgt S aad his sen by €, on the allegation that he and J, who were col-
lateral relatives of the widow’s hnsband, were entitled, under the Hindu Law, to
succeed in moleties to the properties lefe by her as her stridhanr, and claiming
recovery of possession of half her property. In defence, the adoption wos
pleaded, and another plea was that the widow had left a brotlier, who in the
absence of the undoption, would suceeed to the property to the exclusion of the
plaimiff. The Coart of first instance held that the alleged adoption had nag
been proved. In ths lower appellate Court the plea as to adoption was given up.

Held that, npon the facts found, the plaintiff was the heir of the decensed
widow, and as such entitled to sncceed to her stria{han under the Bindn Law.
Thaksor Deyhee v. Rolul Ram (1) tollowed. Mania v, Puran (2) distinguished,

The following table shows the relationship of the parties to
this cage:—

PURAN
l
{ ' i
Sheo Ram Kala
'Nu?ai ‘ Suil Red
\ | Shambhy
Harsukh Moti . P,
| ] : Surja
T Champat (pIff.) ‘ ]
Amiu‘Chaud Jitan Pat Ram
i (deft. No, 3) Ru l‘d
&hiba (deft. No. 1) ‘ po (widow)

Kewal (deft. Vo. 2)

* Qecond Appeal Mo, 1443 of 1885, fro}n & decree of O, W. P. Watts, Esc;:
District Judge of Ssharanpur, dated the ‘I6th July, 1885, reversing a decree of
Mantvi Syed Tajuumul Husain, Munsif of Shamii, dated the 8th Decombey,

884,
: ‘(1) 11 Moo, X, A. 135, 2) L L. R, 5 All, 310,
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