
Diso Bakak.

are swbstantijxfed, he can, in my opinion, maintain the siiltj atnl 
I’ensonably claim declaratory relief Bai; linfortunafcely the man- Kumas

her in which the lower appellate Court haTs vie^ved this casOj has 
prevented it eiitirelf from entBi'in^ into tlio merits of the case, 
upon the issues of fact raised b j  tlie parties. The defendants 
went the len;rt-,h of denying thnt the plainlift’a mother, IVJusamraat 
Mohra, was the daufrhter of Kam Fukir, They alleged  that Raiti 
Fiikir wavS not divided from his brothers, whom tAie defendatlts re- 
present. Tliero were also minor allegations of fticts upon which fclia 
parties did not agree^ but none of these points have been consider
ed or determined by the lower appellate Court, and there is not 
even a finding as to whether the family of Ram Pakir and his bro
thers was joint or divide I,— a point which is of course all-impor
tant in this case.

Under these circumstances, I think it is imposMblo to dispose 
of this appeal finally here, and I would therefore dedree this np- 
|>ealj and, setting aside the decree o f the lo\Ver appellate Oourfc, 
remnnd the cnse to that Court, under s. 562 of the Civil Prooednra 
Code, foi* disposal upon the merits, with reference to the observa
tions aleady made. Costs to abide the result.

Straight, Offg. C. J .~ I  agree to thd oS-der proposed by my 
brother Mahmood.

Case remanded.

Se/ore. Mr.Judlce Oldjield and M r. Jusiice BrodkiirsL 

ABD CL H A Y A I KHAN ( P i . a i n t i p f )  v .  CHUNIA. KXJA R ( D e f e n d a n t ) . *  ------------------

Amendnunt o j decre'i— ^xecMtion o f  decree— OhjecUon to validity o f  aniendin^nt
Procedure Code, s. 206.

'i’be Court in a suit npon a bond guve the pluinliff a decree, raakinff a deciuc- 
tion from the amount claimed of a sum covered by a receipt produced by tlis 
fiefendanfc as evidence o£ parfc-payment, and admitted to be geniiiafl by tba pla,in« 
tiff. The decree was for a total amount of Rs. 1,282. Subsequently, on applica
tion by the decree-bolder, and witbout giving notice to the Judgment-dobtor, the 
Gonrt which passed the decree, purporting- to act under a. 206 of the Civil Pro
cedure Code, dltered the decree, and ojade it for a sum of Ra. 1,460. The decrce- 
bolder toolc out execution, and the judgTneat-dehtor objected that the decree 
wsB for I^s. 1,2S’3 and had been improperly altered. The Court executing the
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* Second Appeal No J64 of TSSSjfroni on ordfer of W . T. Martin, Esq., 
Additional Judge of Aligarh, dated tbc 2 nd April, 1885, affiiming an order 
Ma.lilvi fcjami-uliuhj Subordinate Judg-e of Alirarh, datid lh<' 22ud March, 1884.
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1S3 6 decree  disallowed tlie oh ject ion , on  the ground  th a t it  was n ot fsuch as c o u ld  b «
— — —  entertniued in ih e  execution  departm en t.

docree^ as it ori!>-inaIly stood w.as in aocordiince with th’s 

judgment, and the Court had uo po ver to aitei’ it m  it did, and the procoedinf?

further in-cgulav, in that no, uoticG was g iv e n  to  the o p p o s ite  p a vty , aa 
K uais. reqnii'ed Ijy a. 20G o f  ib e  C ode.

JJtld also thnt when a decree-holVler exeanteg his decree, a jndgoienf->lebtor  

is competent to o b ject that the decree is not the decree o f iho ( ’ourfc fit to ho 

executed, and tlierefore not capable oE execution ; and that tlie ju d g n ien t-d eb to r  

in this ouae could raiae the qu estion  whefcher the decree, v/hich  waa altorod belnml 

his back, was ;i valid decree and fit to b^ oseciitcd .

The facts of tliis ease wei’6 as follows •.-“ Fn Soptembfir, 1880j, 
Clumia Etiiir brought a suit against Ab lul Hayai Khan on a 
bond, chiiming Rs, 925, principalj ami Rs, 1,116-13 interesfc,—  
total Rs. 2,041-13. The defendant pleaded payment in satisfaO“ 
tion of the-bond'debt to the extent o f Rs. l,19li-14. la  snppwfc 
of this plea ho produced two receipts, one dated the 13th Mavy
1877, and the other, covering Rs. 875, dated the 27th Novomi)er,
1878. The plaintiff admitted the first receipt, but denied tho
geniiineness of the second. Tlie only is3uo whicli the Court frainod' 
was as to whether the second receipt W'as o;ennino or not. Thia 
issue it decided against the defendant ; and, making a doductioii
o f tlie amount covered by the first raceipt, it gave tlie plaintiff a
decree for Bs. 815-2, principal, and Rg, 4G7-o-() interest,— tot^l 
Ia s . I52S2-5 -6. The decree wsis dated the 8th February, 1(381, 
On the 22nd March, 1881, the plaintiff applied to havo the docrea 
amended, alleging that the amounts, both o f principal and intcresit, 
entered in the dacrae, ware tut 0 n-rect amounts, fiho' alleged that 
the prit\cipal should be Ks. 817-4-G an I the interest 11s, OiS-O-fT,

— total Rs, 1,460-14. On the I4th May, 1S51, without giving 
notice , to the defendant, the Ooart ordered the decree to ba 
amended as prayed. On the deeree-holder applying for execntioa 
of tlie decree as amended, the jadgmenfc-debtor objected to tho 
validity of the amendment. Tho Court executing the decree held 
thafcifc was not competent to entertni'n tho objection iin the execn- 
tion-departmeni On appeal by the judgment-debtor the iowor 
appellate Court concnrred in the view takea by the first Oourtj 
and further decided that “  tlie am'endnieut \Yas owing to arithmG™ 
iioai errors in calculating interest, and the amendmenfc was noi 
eoBtrarj ’to the judgmmfc,'’ ’
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The judgment-debtor appealed to tho High Court. Tlia respon
dent not appaaring, tha appaal was IiearJ e.v-parte iu her abseuoe, 
and the Court (OlJfield and Brodhnryt, J J .) decreed fclio appeal, 
and set aside the orders of the lower Courts allowing execution. 
The respondent applied for the re-hearing o f the appeal, and the 
application having been granted, the appeal again came on fur 
hearing.

Faudit Ajiitllda Nath and M' îaslii Kashi Pi'asad^ for tho appel
lant.

Pandit Ajad/du Nuth contsiidad that the ameiulinenfc of the 
decree was illegal, as it was not at variaace with the jadginenfc 
as originally frarnedj and because a;> uoLioo o f the {iroposed amend
ment had been given to the judgment-debtor.

” Mr. T. Conlan and Mr, G. T. Spankie^ for the respondent.

Mr. Bp^nkie contended that the specification of relief granted 
in the decretal order of the judgnienfc was arithinetieallj wrong, 
aud at variance with that part of the judgment which preceded 
the decretal order; that a decree should agree ^vith that part o f 
the judgment which preceded tho decretal order, and might be 
amended -when it did not do so, notwithstiindiug it agreed with tho 
judgment where tho same sj)ecified the relief granted, but sjjecified 
it erroneously by reason of arithmetical errors. It; was further 
contended that the Court executing a decree, which had been amend
ed by a Court competent to amend it, was not competent to 
detenniua whether the amendaieui; was valid or invalid. In  the 
execution-department only the questions mentioned in s. 244 o f 
the Civil Procedure Code can be determined,

O l d f ie l d  and B r o d h u r s t , JJ.— This appeal was on the part 
of a judgment-debtor against the decree-holder, and was heard and 
decided on the 25th November, 1885. It has been admitted for 
re-hearing. It j^ppears the decree, as it originally stood, was for 

Ji3. 1,282-5-6. Subsequently, on application by tha deeree-holderj 
the Court which passed the decree, purporting to act under s. 306 
of the Code, altered the decree and made it for a sum o f 
Es. 1,460-14-0. The decree-holder took out execution, and the 
Judgment-debtor objected that the decree was for Rs. J,282-5-6 
aud had been improperly altered, The objection was disallowed. On
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appeal (o tlie JuJge tliafc officor affirmed tlie order, and the 
judgment-debtor iias preferred a second appeal to tliis Ooiirt.

We thiak our orij^iual order of the 25fch November, 1^85, mnsfc 
stand. The decree, as it originally stood, was in accordauco with 
the juflg.neiit. The Court had uo power to alter it as it did, and tlia 
proceeding, is fiirtlier irreguhir, in that no notice was given to tii© 
opposite party as reqaired by s, 20G. But a further eotitentiun ou 
the part of the deoree-holJei' is, that a question of this kind cannot 
be eutertainod iu the execufcion-department; that tha decree nmsfe 
stand as tillered^ and is not open to an inquiry whether it was proper
ly altered wlien proceedings in execution are being taken. In our 
opinion this contention is not vaHd. We think that wlioii a decreO" 
holder executes his decree, a ju Iguieut-debtor 153 competent to 
object that the decree i.-j not lha decree O'F the Court tit to be 
cuted, and therefore not capable of execution ; and we think b© 
couhl in this case raise the question whether the dacree, which was 
altered behind bis back, was a valid decree and fit to be executed. 
Oa these groaiids our order on this application i.s similar to thoi 
«rdei’ we m ade'in November, 1S85, setting aside the e.siecutioii 
proceedings with cosLS:.

Appeal allowed^

C E IM Ix^A L  R E V I S I O N ,

B efore Mr. Justice IStiahjht, Offy. Chv’f  Jusilec.

QUKE^f-EMPUESS w MAIIKSHUI BAKH Sli SiNCUI.

A e iX L  V oj 1860 {Penal Coda), s 139— Threat o f  injury ioinihlic scrvaid— Necessii’j  
of proving m tu a i’Words, wicd.

I d  a  p r o s e o u t i o n  f o r  a n  o f f e n c e  i i m l e r  si. 1 8 0  o f  t h e  P u i i a l  C o d e ,  I ,h o  w i t n e s A ic t S  

d i f E e r e d  » 9  t o  t h o  e x a c t  w o r d s  u s e d  b y  t l i e  p r i s o n e r  i u  t h r e a ( , e n i n g  t h e  p u b l i c  

B e r v a n t ,  t h o u g h  t h e y  a g r e e d  a s  t o  t l i e  g c n e r i i l  f ' f l u c t  i< f t ,h y h e  w o n l s .  T l i e  M a g i s 

t r a t e ,  h o w e v e r ,  c o n s i d e r e d  i^ h a t  t h e  o l l c i u e e  w . i s  c l e i i r l y  p r u v u d ,  a n d  o . f u v i e t c d  t h e  

p r i s o n e r .  T h e  S e s s i i > u s  J u d g e ,  o u  a p p e a l ,  a f l i r m e d  t h e  c o n v i c t i o n ,  o b s e r v i n g  t h » ( >  

i t  - f f a s  i m m a t e r i a l  w h a t  t h o  w o r d a  u s e d  w e r e ,  a n d  ' . h a t  t h e  i u t e u t i o n  a n d  c i l ' o u t  ■ 

t h e  w o r d s  v>’ e r e  p l a i n .

Edd that the Judge was mistaken in regarding 16 aa imraaterial what fch® 
•words used actually v/ero, and that, 011 tho contra?y, it w-;;,n mij8t material thafe 
those words should be before the Court to eoijble it to ascertain whether in fact a 
threat of injury to the public yerviint was rtially miuk by the aeeused.

T bib,was an application for revision of sUi order of Mi% F. B],
; t e o t j  Sessiwis Juclge AUahabad/dated the 1st M fi/j


