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are substantiated, he can, in my opinion, maiutain the suit, and
reasonably claim declaratory relief  But unfortunately the man-
ner in which the lower appellate Court hay viewed this case; has
prevented 1t entirely. from entering into the merits of the case,
upon the issues of fact raised by the parties. The defendants
went the lenzth of denying that the plaintifi's wmother, Musammat
Mohra, was the danghter of Ram Fakir. They alleged that Ram
Takir was not divided from his brothers, whom the defendants ra-
present. There were also minor allegations of facts upon which tha
parties did not agree, but none of these points have been consider-
edor determined by the lower appellate Court, and there is not
even a finding as to whether the family of Ram Fakir and his bro-
thers was joint cr divided,—a point which is of course all-impor-
tant in this case.

Under these circumstances, I think it is impossible fo dispoze
of this appeal finally here, and I would therefore dodree this ap-
peal, and, setiing aside the decrse of the lower appellate Court,
remand the case to that Court; undar s. 562 of the Civil Procedure

Code, for disposal npon the merits, with reference to the observa~
tions aleady made. Costs to abide the result.

Stratear, Offg. C. J.—1 agree to the otder proposed by my

brather Mahmood. ‘
' Case remanded.

" Befove M, Justice Oldfield and My, Justice Brodhuret.
ABDUL HAYAI KHAN (Pramxrirr) o, CHUNIA KU AR (Dernypanty.®

Amendment of decres— Txecution of c?em'ee-—-Objwﬁma to validity of amendmont
—Civil Procedure Code, 8. 206,

The Contt in a suit upon a bond gave the plaintiff a decree, mnking a dedne-
tion from the amount claimed of 4 sum covered by a receipt produced by the
defendant as evidence of part-payment, and admitted to be genuine by the plain.
tiff, The deeree was for & total amount of Rs, 1,282, Subsequently, on applica-
tion by the decree-holder, and without giving notice to the judgment-debtor, the
Court which passed the decree, purporting to act under s. 206 of the Civil Pro-
cedure Code, dltered the decree, and made it for a sum of Re. 1,460, The decree-
holder took out execution, and the judgment-dehtor objected that the decree
was for Rg, 1,282 and had been improperly altered. The Court executing the

- " Becond Appedl No {64 of 1885; from sn order of W. T. Martin, Taq.,
) Admtl'(m.nl Judge of Aligarh, dated the 2 nd April, 1885, affirming an order of
Mytlvi Sumi-ullnh, Suboidinate Judge of Alirark, dated the 22nd March, 1884,
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Jdeeree disallowed the objection, on the ground that it was nof such ng could be
entertained in 1he execulion department.

Held that the deeree as it originally stood was in aceordance with the
judgment, and (he Conrt hind no pover to alter it as it did, and the procceding
was further irregular, in that no notice was given to the opposite pavty, aw
required by 8. 206 of 1he Codle,

Fleld also that when a deerce-holder execntes his decree, a judgment-lebtor
is competent to object that the decree is not the decree of ihe touvt fit to he
executed, and therefore not capuble of exeention ; and that the judgment-debtor
in this cage could raise the question whebher the deeree, which wus altered bohimd
his back, was a valid decree and fit to ba executed.

Tue facts of this cage wera as {ollows : —{n Saptember, 1880,
Chunia Tuar brought a suit against Ablul Hayai Khan ona
bond, claiming Rs, 925, principal, and Ra, 1,116-13 interest,—
total Rs. 2,041-13. The defendant pleaded payment in satisfac-
tion of the bond-debt to the extent of Rs. 1,196-14. In sappart
of this plea ho produced two receipts, one dated the 13th Mav,
1877, and the other, covering Ts. 875, dated the 27th November,
1878, The plaintiff admitted the first receipt, but denied tha
gennineness of the second. The only issuo which the Court framed
was as to whether the second receipt was gennine or not. This
issne it decided against the defendant ; and, muking a deduction

of the amount covered by the first receipt, it gave the plaintiff a
decree for Rs. 813-2, principal, and Re. 467-3-6 interest,—tolu}
Rs. 1,282-5- 6.  The decree was dated the §th February, 1881,
On the 22nd Mareh, 1881, the plaintiff applied to have thoe docres
amended, alleging that the amounts, both of principal and intevest,
entered in the decres, were ot edrrect amonnts,  Sho alloped that
the principal should be Rs. 817-4-6 ani the intercat Rs. 613-9-6,

m—total Rs. 1,460-1L£ On the l4th May, 1851, withont giving

notice  to the defendant, the Court ordored the deeree to be
amended as prayed. On the decres-holder applying for exegution
of the decree as amended, the judgment-debtor ohjected to tho .

)

~ validity of the amendment. Tho Court exccuting the decree held

that it was not competent to entertnin the objection in the exeen-
tion-department. On appeal by the judgment-debtor the lower
appellate Court concarred in the view taken by the fiest Court,
and further decided that *the amendment was owing to arithmo-

_ticakerrors in caleulating interest, and the amendment was nob

contrary to the judgment,”
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" The judgment-deblor appealed to the High Court.  The respon-
dent not appearing, the appeal was heard ea-parte in her absence,
and the Court (OlLifield and Brodhurst, J£.) decreed the appeal,
and set aside the orders of the lower Courts allowing executiou.
The respondent applied for the re-hearing of the appeal, and the
application having been grauted, the appeal azain camse on fur
hearing.

Paudit Ajudlic Nath and Muanshi Kushi Prasid, for the appel-
lant,

Paudit 4jnudhic Nuth contandad that the amendmeant of the
decree was illogal, as it was not at variance with the judgment
as originally framed, and because no noiico of the propoesed amend-
ment had been givea to the judgment-debtor.

~ Mr. 7. Conlun and Mr. G. 1\ 8panlkic, for the respondent.

Mr. Spankie coutended that the specification of relief granted
in the decretal order of the judgment wus arithmetically wrong,
and ab variance with that part of the judgment which preceded
the decretal order; thata decree should ageree with thab part of
the judgment which preceded the deeretal order, and might be
amended when it did not do so, notwithstanding it agreed with the
judgment where the same specified the relief granted, bat specified
it erroneously by reason of arithmetical errors. It was further
contended that the Court executing a decree, which hiad boen amend-
ed by a Court competent to amsnd it, was nob competent to
determine whether the amendinent was valid or fuvalid. In the
execution-department only the guestions mentioned in s 244 of
the Civil Procedurs Code can be determined,

Qroriend and Bropuurst, JJ.—This appeal was on the pare
of & judgment-debtor against the decree-holder, and was heard and
decided on the 25th November, 1885. It has been admitted for
re-hearing, It sppears the decree, as it originally stood, was for
Rs. 1,282-5-6. Subsoquently, on application by tha decree-holder,
the Court which passed the decree, purperting to act under s. 206
of the Code, altered the decree and made it for a sum of
Rs. 1,460-14-0. The decree-holder took out esecution, and the
judgment-debtor objected that the decree was for Rs. 1,282-5-6
and had been improperly altered, The objection was disallowed, On
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‘appeal to the Judge that officer affirmed the order, and the

judgment-debtor has preferred a sccond appeal to this Court.

We think our original order of the 25th November, 1885, must
stand, The decres, as it originally stood, was in accordaunce with
the judg nent. The Court had no power to alter it as it did, and the
proceeding, is further irregular, in that no notice was given to the
opposite party as reguired by s. 206, Dut a further contention on
the part of the decree-holder is, that a question of this kind cavnot
be eutertninad in the execution-department ; that the decres mast
stand ag allered, and is not open to an inguiry whether 16 was proper-
Iy altered when proceeldings in execution are being taken, In our
opinion this contention is not valid,  Wo thinl that whon a decree-
holder executes his decree, o julgmout-debtor is competent to
objact that the decres Is not the docree of the Court it to be exp-
cuted, and therefore not eapable of execution ; and we think he
eould in this case raise the question whethec the decree, which was

“altered behind his back, was a valid decree and fit to be executed.

OJn these grounds our order on this application issimilur to the
order we made-in November, 1833, setting aside the executivm
proceedings with costs.

Appeal allowed.

CRIMINAL REVISION,
Before Mr. Justice Straight, Ogy. Chiof Jusiice,
QUEEN.EMPRESS » MAUTESHRI BAKISH SINGIL
Aet XLV of 1880 (Penal Code), s 139—Threat of fujury to public servani~—~Necessidy
of proving ecinal words wsod,

In a prosecution for an offence under s. 139 of the Penal Code, the witnesses
differed @3 to the exact wurds wsed by the prisoncrin threwtening the public
servant, though they agreed ns to the general effcet of those words, The Magid-
trate, however, considered thut the olffcnce was clenely proved, and convicted the
prisoner. The Sessivns Judge, on appeal, aflirmed the conviction, observing thub
it was immaterial what the words used were, and that the intention aud effect of
the words were plain.

Held that the Juadge was mistaken in regarding i6 as immaterial what the
words used actuaily were, and that, on the contrary, it was wost materinl that
those: words should be before the Court to enabie it to ascertain whether in fast o
thrent of injury to the public servant was really mude by the aecused.

Tuis was an application for revision of #n order of Me, If, K.
- Elliot, Sessions Judge of Allahabad, dated the 1st May, 1886,



