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this distinction, bat it is in my humble opinion ons of detail only,
and not of juridical principle as representing a fundamental

doctrine. .

TFor these reasons I hold that our answer to the question
referred must be that a second appeal lies, under s. 584 of the
Code, from "a decree of the lower appellate Court passed in the
absence of the respondent, whether the respondent were plaintiff
or defendant in the suit.

Srrawsr, Offg. C. J., and TyereLy, J.—Upon counsidération
-of the question referred to the Full Bench, we are of opinion that,

as an amendment of the law on this subject is in contemplation by

the Legislature, and will in all probability be shortly carried into
effect, any remarks by us on the present occasion would, under
the circumstances, be undesirable.

APPELLATE CIVIL.
Before Mr. Justice Straight, Offy. Chicf Justice, and Mr. Ju: tice Makmood,

SANT XUMAR, M:xor, ¥y uis Goarplay, SUKH NIDHAN (Praistirr) v,
DEO SARAN 4~D orHERS (DEFENDANTS). *

Hindu Law—Daughter’'s son— Hindu widow~— Decree against widow—>Reversioner

~Res-judicata—Declaratory  decree—det I of 1877 (Speoz/"c Relch Act),
3, 42—Civil Procedure Cude, s. 5T78.

A suit brought agaivst K, the widow of R, a Hindu, by the representatives
of R's brothers H and ¥, forpossession of his estate, ended in a compromise by
which the defendant recognized the plaintiffs’ rights, and conceded that the
family was joint, After K's death, A7, a daughter of R, brought a suit on ber

own hehalf against the above-mentioned plaintiffs for possession of her fasher’s

estate, but afferwards withdrow her claim, Subscquently, 8, M’s son, who had
been born after K's compromise, brought a suit against M and the representatives
of 4 and P to recover possession of the estate, on the allegation that, the farmnily
being.a divided one, he was entitled, under the Hindu Law, to sueceed to such,
estate, and that both the compromise entered into by K and the withdrawal of the
former suit by & were in fraud of his succession, and did not affect his rights,
The Coart of fivat instance found that the plaintiff was entitled to succeed to the
estate, but that, his mother being still alive, he wag entitled to possession after
hewdeath only, and, upon these findings, gave him a decree declating his right fo

# Second Appeal No. 1279 of 1885, from a decree of Manlvi Muhamimad
Ahmad-ul lab Khan, Subordinate Judge of Gorakhpur, dated the 18th May, 1885,
reversing a decres of Maulvi Aziz-ul Rahman, Munsif oi Bansgaon, dated the Sth
Jenuary, 1885,
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Tpogeession on M’s death. The lower appeliate Court voversed the decree, hold.
. . o
ing that the compr omise entercd into by K was conclusive against the plaintiff’s

Sant KoMAR ()aim, and also thab, dunnn‘ his mother's lifabime, he had no locus standi to maain-
,

v,
Dro Saran.

tain the suif. )

Per Mama0op, J., that the plaintiff’s rights as a danghter’s'son (which wero
notaffected by his bubh having taken place after his maternal grandfather’s death)
did not entitle him, under ovdinary civenmstances, to suceecd to his maternal grand-
fabhor’s estate in a divided Hindu family, during the existence of a danghter, wha-
ther she weie his own mother or his maternal aunt ; and that thg claim for pos-
gession was therefore rightly dismissod. Aumirtolal Bose v, Rajoncelant Mitter
), S:bta v. Budri Prasad (2), and Baignath v. Malabir {3) veferred to.

Also that the prayer in the plaint waz wide cnongh to include a prayer for
declaratory relief such as the firss Court had given. .

Also that the yule wherceby decrees obtained agaiust & Hindu widow suceeed-
ing to.her hugband’s estate as heir ave hinding by way of res-judicate against all
who fn thie order of succession eome after her, and in that sense may be deal with
as her representatives, was limited to decrees fairly obtained against the widow in
a contested and bond fide litigation, and wonld not apply to the compromise
effected by X, which coull scarcely he regarded ason a higher footing than an
alienation which the widow in possession of her lLinsband’s divided estate might
have made, and which the plaintiff disbinetly alleged had 1ot heen fairly obtained.
Rani Anynd Koer v, The Qourt of Wards (4), Nand Kumar v. Radha Kuari (5),
and Katama Natchiar's case (6) referred to

Also that 3f's withdrawal of hor suit was not a bar to the suit of the

plaintiff.

Algo that it could not be said that o danghter's son was not, under any
condition, competent to maintain a declaratory suit of this nature during the life-
time of his mother or maternal aunt, in respect of his maternal grandfathor’s
property, to the full ownership of which hie had a reversionmy right.

Also that the awarding of declaratory relief, as regulated by 8. 42 of the
Specific Relicf Act, is a diseretionary power which Cowmrts of equity are empowerad
to exercise with reference to the circumstances of cach caso and the nature of
the facts stated in the plaint, and the prayer of tho plaintill'; that so long as a
Court of first instance possesses jurisdietion to entbertain a dcclnmtm‘y suit, and
entering into the merits of the case arrives ab right conclusions and awards a
declaratory decree, such a decree caunot he reversed in appeal simply becausn the
discretion has been improperly exercised; and that such improper oxercige of
diseretion under s. 42 of the Speeific Relief Act has no higher foating than that
of an error, defect or irregularity, not affecting . the merits of tho ease or the jurise
diction of the Court, within the meaning of 5. 578 of the Civil Procedure Codo.

This does not imply that, even in cases where the diseretionary power to
wward declaratory retiof has heen exercised wholly arbitrar ily, and in a manuer
(DIEB. L R,10;Lu R,  (4) T Lu B, 6 Cale. 764 3 L; Ry,
2 Ind. Ap. 113, 8 Ind, Ap. 14,
(2L L. R, 8 ALl 184, ()L L, Ry 1 AlL 282,
(3) L L. R 1 AlL 608, (6,9 Moo, L. A, 513.
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grossly inconsistent with judicial principles, the Court of appeal would have no
pouner to interfere.

Ram Kaneye Chuckerbutly v. Prosunno Coomar Ssin (1), Sadut Ak Khan v,
Khajeh Abdool Gunnee (2), Sheo Singh Rai v. Dalho (8) and Damcodur Surmah v.
Mohee Kant Surmal (4), referred to

THE facts of this case were as follows : —One Ram Fakir had
two brothers, Hanuman and Sheo Parshan, represented in this
case by theirsons. The plaintiff was the son of Mohra, danglhter of
Ram Fakir, who died many years ago, leaving also a widow, Kadma.
Upon the death of Ram Fakir, Kadma, his widow, obtained pos-
session of his zamindari property, a 1 anua and 4 pies share in each
of three villages, on the allegation that her daceased husband, hav-
ing been separated from his brothers, and baving died without
leaving a son, she was entitled to sncceed to his estate according
to the Hindu law. After this, about the year 1865, probably soon
after Ram Fakir’s death, the sons of Hanuman and Sheo Parshan
instituted a suit against Kadmo for possession of the estate of
Ram Fakir, and that litigation ended in a compromise, which the
widow entered into with them on the 8th November, 1865. Uunder
the terms of this compromise the widow recognized their rights,
and conceded that, the family of Ram Fakir being joint, her right
in his estate was limited to receiving maintenance for life only. At
that time Sant Kumar, the plaintiff in the present case, had not
been boru, Kuadma having died, Mohra, the mother of the plain-
tiff, instituted a suit on her own behalf for her father’s estate,
against the sons of Hanuman and Sheo Parshan, about the year
1880, but subsequently withdrew her claim on the 5th N ovember,
1880, apparently without reserving any right to sue aguin,

The present suit was instituted by the plaintiff Sant Kumar
as a minor, through his guardian, on the 1st December, 1884,
against Mohra and the sons of Hanuman and Sheo Parshan, and
its object was to recover possession of the estate of Ram Fakir,
which was in the possession of the sons of Hanuman and Sheo
Parshan, who were the principal defendants, on the allegation that,
the family being divided, he was entitled, under the Hindu law,
to succeed to such estate, and that the compromise of the 8th Nov-

(1) 18 W, R. 175, (8) L L. R, 1 AlL 688; L, R, G

(2,11 B.'L. . 203 ; L. R, Ind. Ind. AD. 87,
Ap., Bup. Yol 165, (4) 21 W. R, 54.
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ember, 1865, entered into by Kadma, and the withdrawal of the
former suit by Molrg, were both in fraud of the plaintiff’s succes-
sion, and were not binding upen him.

The suit was resisted by the principal defendants mainly upon
the ground that Ram Fukir was a member of a joint Hindu
family ; that his widow, Kadma, was ilerefore entitled only to
maintenance ; that the compromise entered inte by her before
the plaintiff’s birth was lond fide, as also the withdrawal of her
claim by the plaintiff’s mother, Mohra ; that plaintilt’ was neither
entitled to set aside those proceedings, mor had le any right to
gue for possession in the lifetime of Lis mother Mohra; and that
the suit was barred by the rule of res-judicaia, the plaintiflt’s status
being that of a legal representative of Kadma throngh Mohra. All
these pleas were disallowed by the Court of first instance which
found, inter alia, that Ram Kakic was separate in estate from hig
brothers; that the plaintiff was, therefore, entitled to succeed to
the share of his maternal grandfather ; that the proceedings taken
by Kadma and Mobra could not prejudice his rights; but that the
mother of the plaintiff being stiil alive, he was entitled to posses-
sion only upon her death. TTpon these findings the Court of first
instance gave a decree to the plaintiff declaring his right to obtain
possession of the property upon the death of his mother Musam-
mat Molra.

Upon appeal the lower appellate Court, having regard to the
case of Nand Kumar v. Radhe Kuari (1), reversed the decree of
the first Court on the ground that, Kadma’s compromise of the .
8th November, 1865, was conelusive and binding upon the plaintiff,
and also on the ground that, the plaintiff’s mother being still
alive, the plaintiff” had no locus standi to maintzin the suit. For
this latter proposition the lower appellate Court relied upon JS’ai;‘-
nath v. Mahabir (2).

The plaintiff appealed to the High Conrt,
Babu Sital Prasad Chattarji, for the appellant.
‘Pandit djudhic Nath and Shah Asad Ali, for the respondents.

MamMo0D, d.—In my opinion the first question to be considur .

ed in bhis caseis, wheiher, upon the facts as stated by plaintift
)% Iy R, 1AL, 282, (2) L L. R, 1 All, 608,
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himself, he hag any locus stendi to maintain the suit. The general
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rule of Hindu law is, that a daughter’s son can never succeed to g, 0 poo o

the estate of his grandfather so long as there is in existenca any
daughter who is entitled to take, either as heir or by survivorship
to her other sisters. This is the effect of the ruling of the Lords of
the Privy Council in Aumirtolal Bose v. Rajoneekant Mitter (1)
and also of the other cases cited by Mr. Mayne in his excellent
work on Hinda Law and Usage, 8. 478. Ins. 479 of the same
‘work the learned author, upon the autbority of the ruling of this
Court in Sibta v. Badri Prasad (2), goes on to say that, according
1o the Mitakshara law, a daughter’s son takes his maternal grand-
father’s estate as full proprietor ; on his death such estate devolves
on his heirs and not on the heirs of his maternal grandfather, but
that until the death of the last daughter capable of being an heiress,
he takes no interest whatever, and can transmit none, and therefore
if he should die before the last of -such daughters leaving = son, that
son would not succeed because he belongs to a completely different
family, and he would offer no oblation to the maternal grandfather
of his own father. These I take to be the undoubted propositions
of the Mitakshara school of Hindu law, and fully consistent with
the rule laid down by this Court in Baigjnath v. Mahabir (3) so far
as that case follows the ruling of the Privy Council above referred
to. In short, a daughter’s son-~to use the words of Mr. Mayne—
takes not as heir to any danghter who may have died, but as heir
to his own grandfather, and, of eourse, cannot take at all so long
ag there is a nearer heiv in existence.”” I do not understand any
of the rulings to which I have referred to lay down any rule which
goes beyond saying that, during the existence of any daughters,
the danghter’s son_cannot succeed to~that is fo say, obtain pro-
E;i_ééary possession of —his maternal grandfather’s estate in a divid-
ed Hindu family ; and it seems to me equally clear that, whenever,
according to the rule of succession, the daughter’s son does succeed
to his maternal grandfather’s estate, he succeeds as “full owner’
in the sense in which that expression is understood in Hindu law.
Now, this being so, I hold that during the lifetime of a daughter,
the position of the daughter’s son, with reforence to his maternal

grandfather’s divided estate, is, at least by a close analogy, similar

(1) 5B, L.R.10; L. R, 2 . (2) L L. R, 8 AlL 134,
Ind; Ap, 118. (3) I.L.R,1 All 608
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to the status of such reversioners as trace their descent through jnh‘e
main line to the full owner. This is a conclusion which I think
ig borne out by the “learned sammary of the historieal aspect c.)f
the rights of a daughter’s son given by Mr. Mayne in 8. 477 of his
work : and I may add that the circumstauce of the daughter’s son
being born aféer the death of his maternal grandfather, would hzw.e
no effect npon his rights in a case such as the present. Buf if
is of course clear that those rights do not entitle him under ordi-
nary circumstances to succeed to the maternal grandfather’s: estate
during the existence of a daughter, whether she be his own mother
or maternal sunt. The claim for possession in this case was,
{herefore, rightly dismissed by the Munsif, but the question re-
mains whether the declaratory decree, which he awarded to the
plaintiff, was rightly interfered with by the lower appollate Court.

Upon this last question the nature of the plaint has to be con-
sidered, and after having read the pleadings in the case, I am of
opinion that the prayer in the plaint is expressly and clearly wide
enough to include a prayer for declaratory relief, This being so,
the next point is, whether the plaint discloses any such circum-
stances as would entitle the plaintiff to ask for a decree such as'the
Munsif has given him. Questions of this kind formerly arcse
under the somewhat indefinite provisions of s, 15 of the old Civil
Procedure Code (Act VIII of 1859), and numerous rulings are to
be found in the reports as to the exact scope of declaratory relief.
The matter is now governed by the provisions of 8. 42 of the Spe-
cific Relief Act (I of 1877), and I have before mnow, in the case of
Bualgobind v. Ram Kumar (1), had occasion to express the manner
in which I interpret that section in its application to declaratory
suits by Hindu reversioners. According to those views, and with
reference to the ruling of their Lordships of the Privy Council in
Rani Anund Koer v. The Court of Wards (2), it seoms to me that
the present is a case in which, if the facts alleged by the plaintiff
are true, he can maintain the suit, It is perfectly true, ag
was held by this Court in Nand Kumar v. Radha Kuari (8), that

‘where, on her hasband’s death, a Hinda widow obtains possession

of hig estate as his heir, in a suit against her for possession thereof

(YL L. R, 6 AL 431, (2) L.L R., 6 Cal, 764; L. R,
()LL.R,1AL.28% © 8 Iad. Ap. 14, ’
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‘by certain persons claiming to succeed to the estate as rightful
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‘heirs, a decree obtained by them would be a. bar to a new suit g, gowan

against those persons by the daughter claimring the estate in suc-
cession to the widow ; in other words, such a decree weuld operate
as res-judicata against all who, in the order of suceession, canie
after the widow, and in that sense may be dealt with as her repre-
‘sentatives. But the peculiar nature of the <* widow’s estate ” under
the Hindu law is such that her position in litigation must neces-
sarily be subjected to the qualification which the ruling which
I have just cited imposes upon the operation of such a plea in bar
of the action, namely, that the decree should have been fairly
‘obtained against the widow in a boud fide litigation. This seems
to me to be perfectly clear from the ruling of the Privy Council
in the case of Katama Natchiar (1) where their Lordships made the
foilowing observations at p. 608 of the report : —

% It seems, however, to be necessary, in order to determine
the mode in which this appeal ought to be disposed of, to con-
sider the question whether the decree of 1847, if it had become
final in Anga Mootoo Nutchins’s lifetime, would have bound those
claiming the zemindari in succession to her. And their Lord.
shlps ave of opinion that unless it could be shown that there had
not been a fair trial of the right in thab suit—or in other wo1ds,
unless that decree could have been successf’ully impeached on
some special ground—it would have been an effectnal bar to any
pew suait in the zila Court by any person claiming in succession
to Anga Mootoo Natchiar. For,assuming her to be entitled to the
zemindari at all, the whole. estate would for the time be vested ui
her "absolutely for some purposes, though, in some respects for a
qualified interest ; and until her death it could not be ascertamed
who would be entitled to succeed. The same principle which has
i)i'ew)ail'ed in the Courts of this country as to tenants in tail repie-
senting” the inheritance, wounld seem to apply to the case of a

Hindu widow, and it is obvious that there woald be the greétest '

'pdssible inconveénience in holding that the succeeding heirs were
not boand by a decree faxrly 'md ploperly obtamed against the
widow.” ‘

1) 9. Moo. Ti A. 543,

v,
DEeo Sarax.
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Now, in the present case, the compromise which the principal
defendants obtained from Musammat Kadma on the 8th Novems
ber, 1865, was an arfangement which can scarcely be regarded as
having any footing higher than that of an alicnation which the
widow in possession of her husband’s divided estate could have
made. At any rate, the compromise, whether it was made by a
rule of Court or not, cannot, in my opinion, be dealt with as
having the full force of a decree which wounld be the result of
adjudication in a contested suit. NMoreover, the plaintiff distinctly
alleges in the plaint that the transaction of the compromise was
not bond fide, and that it had not been fairly obtained, The ques-

‘tion was therefore clearly in issue, and whilst the Court of first

instance took a view favourable to the plaintiff’s case, the lower
appellate Court has failed to enter into the merits of it, apparently
under the view that the dond fides of the compromise was a matier
of no significance at all.

Almost the same remarks, mutatis mutandsis, are applicable to
the manner in which the lower appellate Court has dealt with. the

‘position of Musammat Mohra and her action in withdrawing the

suit which she had instituted against the principal defendants. It
is admitted that the object of that suit was to recover possession of
the property now in suit, on the ground that it formed the separate
property of Ram Fakir, and devolved upon her upon the death of
her mother Musammat Kadma, which is said to have taken place in
Asarh 1286 fasli (1879). The suit was not adjudicated upon but
ended in being withdrawn on the 5th November, 1880, under
circumstances which the plaintiff distinctly alleges were tainted
with fraud and collusion. Upon this point also the Munsif took
a view favourable to the plaintiff, but the lower Court has failed
to go into the merits of the question because it held that the very
existence of Musammat Mohra constituted a full answer to the
present suit, as it deprived the plaintiff of locus standi. For this
view the learned Subordinate Judge has relied upon the ruling of
this Court in Baijnath v. Muhabir (1). Having carefully considered
the report of that case, I am of opinion that it is not on all fours

~ with the present case, The main proposition of law there laid

down is undoubted ; but there is nothing in the judgment deliver-
WL Lo B 1 AlL 608
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ed by the learned Judges in that case to show that a daughter’s 1886
son is nob under auy condition competent to maintain a declara- g, .» Koman
tory suit of this nature during -the lifetime of the mother or
maternal aunt in respect of his maternal grandfather’s property,
to the full ownership of which he has a reversionary right. The
awarding of declaratory relief is a discretionary power which
Courts of equity are empowered to exercise with refercnce to the
circumstances of each case and the nature of the facts stated in
the plaint, and the prayer of the plaintiff. The discretion is now’
regulated by s. 42 of the Specific Relief Act, and I have already
said enough to indicate that, if the allegations of the plaintiff are
true, a suit of this nature, so far as it prays for declaratory relief,
would be maintainable : and I wish to take this opportunity of
expressing a view which I have long entertained in connection
with the power of interference which ths appellate Court should
exercigse in cases where it is doubtful whether the circumstances
fully justified a declaratory decree. The awarding of specific re-
lief belongs to oue of those brauch:s of law, regarding which even
the great jurists are not unanimous as to whether it fulls within
the. province of procedure, ad litis ordinationem, or appertains to
the region of substantive law, ad litis desisionem. Perhaps the
simplest and safest view is to regard the subject as occupying a
middle place between these two great divisions of law. But whe-
ther the awarding of declaratory decrees is 2 rule of procedure or
a rule of substantive law, it seoms to me that it does not occupy:
such a position in the juristic arrangement of legal rales as would
vitiate decrees awarded in cases where ifs application may be
doubtful. I may here observe that the Lag'slature, in fritming
the rule in s. 42 of the Specific Relief Act, has dealt with the
matter as purely diseretionary with the Court, and it is noticeable .
that the only restriction to which the diseretionary power is made .
subject by the express letter of the statute, is contained in the
proviso to that section, which lays dowun * that no Court shall make
any such declaration where the plaintiff, being able to sesk further
relief than a mere declaration of title, omits to do s0.” Beyond
this restriction, no other limitation is imposed by the Legislature, .
though it may well be taken for granted, and it goes without -
* saying, that the Legislature did not intend the discretionary power

0,
DEeo SARAN,
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1886 to be exercised in an unsound manner. The absence of ‘any
L ] . .
Savt Komar Other restriction in s. 42 is all the move significant wheu wo find
Dro g;mm. that the same enactment, in laying down the rule as to a cognate
branch of speeific relief, and in leaving it to the discretion of the
Court to decroe specific performance of contracts, has framed s.
22 in language which expressly provides restrictions upon  the
power. For the latter section, after giving the power, goes on
to say that “the discretion of the Court is not arbitrary but sound
‘and reasonable, guided by judicial principles, and capable of cor-
rection by a Court of appeal.” Then the section goes on further,
and, in two carefully-framed clauses, indicates the class of * cases
in which the Court may properly exercise a discretion not to decrea
specific performance ;’ and again in another clause indications are
givenof the intentions of the Legislature as to the nature of cases
in which Courts may award such relief. There are, of course, fur-
ther provisions in the following few sections regulating the award-
ing of specific performance. Now, no such rules, or elaborate
indications, of restrictions are to found in the Act with reference
to declaratory decrees. And Ihave said all this in order tounswer
the question whether, in a case such as the present, and granting
that the plaintiff had locus standi to maintain the suit, and that the
decree of the Court of first instance was sound upon the merits, the
lower appellate Court would have been justified in reversing the
decree simply upon the ground that the discretionary relief was
improperly exercised in the affirmative by the Munsif. ‘

I am of opinion that the question must be answered in the nega~
tive, and I hold that, so long as a Court of first instance possesses
jarisdiction to -entertain a declaratory suit, so long as that Court
entering into the merits of the plaintifi’s case arrives at right
conclusions, and - awards a declaratory decree, such a decree can-
not be reversed in appeal simply because the discration has been '
improperly exercised. I know that in saying this I am laying
down a strong proposition of law, and I am anxious to justify it
further by the-statutory provisions themselves, I have already:
shown that whilst the discretion to decres specific performance of
conitracts is expressly declared to be“‘ capable of correction by ‘a -
Ocurt- of appeal,” no such’ provision’exists in the Specific Relief
At asto. declaratory decrees. I will say notlilng as to the effect
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of the word” shall” in the proviso tos. 42, bacause, even if the 1886
p}aintiﬁ”’s whole case be accepted, that proviso would not apply to Sant Komar,
this case—he not being entitled ¢ to ask farfher relief than a mere

declaration of title” within the meaning of the statute. Putting
the proviso, therefore, out of the question, I hold that an improper.
exercise of discretion under s. 42 of the Specific Relief Act has
no higher footing than that of an * error, defect, or irregula-
rity, whether in the decision or in any order passed in the snit or
otherwise, not affecting the merits of the case or the jurisdiction
of the Court, ” within the meaning of s. 578 of the Civil Proce-
dure Code. That section contains one of the most salulary rules
of law which the Code provides. The obvions aim of the clause, in
kesping with many another provision in the Code, is to prevent
technicalities from overcoming the ends of justice, and from operat-
ing as a meauns of circuity of litigation, which the old method of
English Common Law Courts so much encouraged. Aud in ap-
plying the clause to declaratory decrees in the manner in which
I have suggested, it seems to me that we should be only giving
effect to the policy of the Legislature. For I fail to understand
what possible harm can arise where 4, being admittedly entitled,.
toa right against B, goes to a Court of competent jurisdiction,
and after a full trial of his cause obtains from that Court a declara-.
tion consistent with the actual merits of the dispute. Such a
declaration may possibly bave been improperly made, owing to the
absence of sufficient reasons for awarding such a relief. But,
after all, such a declaration, though irregular, only asserts a fact.
and confirms a right. The holder of such a decree obtains a con-
clusive evidence against his antagonist ; and if the decree is sound
upon the merits, the ends of justice are promoted by the issues not.
being re-opened and re-tried at a later period, when, by the lapse.

of ttme, the muniments of title and the evidence of witnesses may
have disappeared.

.
Dro Sanav,

- Nor is the view which I have taken wholly unsupported by the
case-law. I am aware that there are cases to be found in the
Reports (under s. 15 of the Code of 1859), which may not be
wholly consistent with my opinion.. But the law has since been-
‘newly formulated by the express . interference of the Legislature;
and it is clear that a great deal of what I have said proceeds upon
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the construction of s. 42 of the Specific Reliof Act. But apart
from this, there is a judgment of that eminent Indian Judge, the
late Mr. Justice Dwarlsanath Mitter, in Ram Kanaye Chuckerbutty
v. Prosunno Coomnr Sein (1), where the learned Judge laid down
the rule of law which seems to me to be best suited to the condi-
tions of litigation in this country, and to be consonant with sound
prineiples of procedure. Referring to s. 15 of Act VIIL of 1859
(which corresponds with s. 42 of the Specific Relief Act), and
g 850 of the same Act, which has been replaced and practically
reproduced in s. 578 of the present Code, the learned Judge went
on to say :—* It ia true that it is entirely in the discretion of the
Court to make a declaratory decree under s. 15, Act VIII of 1859;
but after this discretion has been already exercised by a Court of
competent jurisdiction, it does not lie within the power of a Court
of appeal to set aside the decree of the lower Court upon an objec-
tion like this, which does not affect the merits of that decree, and
which was not even taken at the time when it was passed.” Whilst
accepting thisenunciation of thelaw, Iwill guard myselfagainstbeing
understood to say that, even in cases where the discretionary power
to award declaratory relief has been exercised wholly arbitrarily,
and in a manner grossly inconsistent with judicial principles, the
Court of appeal would have no power to interfers. I will lay down
no rule upon this subject because, as I have already shown, the point
does not arise in the case. It is sufficient to say that in Sadut
Ali Khan v. Khajeh Abdool Gunnce (2) the Lords of the Privy
Council, referring to the discretionary power as to declaratory
decrees, expressed the principle that whers a Court ¢ has exereciged
its discretion in a matter wherein the law gives it a discretion,
their Lordships would not upou light ground interfere with the
exercise of that discretion.”  And I may farther add, as supporte
ing my view, that in the case of Sheo Singh Rai v. Dakho (3) the
Lords of the Privy Council denominated the objections as to the
impropriety of maintaining the declaratory suit, when raised in
appeal, as “ somewhat technical,”” and declined to entertain them.
The prosent case seems to me to be similar to Damoodur Surmal

v. Mohes Kant Surmakh (4), and if the allegations of the plaintiff

S(1) 18 WL R, 175, (8)L L.R, 1AW, 688; T Ry .
(1B L.R. 208, L. R, Ind. = . 6Ind, Ap. 87, i
L ARy Sup. Vol, 165, {(4) 21 W, R, B4,
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are substantiated, he can, in my opinion, maiutain the suit, and
reasonably claim declaratory relief  But unfortunately the man-
ner in which the lower appellate Court hay viewed this case; has
prevented 1t entirely. from entering into the merits of the case,
upon the issues of fact raised by the parties. The defendants
went the lenzth of denying that the plaintifi's wmother, Musammat
Mohra, was the danghter of Ram Fakir. They alleged that Ram
Takir was not divided from his brothers, whom the defendants ra-
present. There were also minor allegations of facts upon which tha
parties did not agree, but none of these points have been consider-
edor determined by the lower appellate Court, and there is not
even a finding as to whether the family of Ram Fakir and his bro-
thers was joint cr divided,—a point which is of course all-impor-
tant in this case.

Under these circumstances, I think it is impossible fo dispoze
of this appeal finally here, and I would therefore dodree this ap-
peal, and, setiing aside the decrse of the lower appellate Court,
remand the case to that Court; undar s. 562 of the Civil Procedure

Code, for disposal npon the merits, with reference to the observa~
tions aleady made. Costs to abide the result.

Stratear, Offg. C. J.—1 agree to the otder proposed by my

brather Mahmood. ‘
' Case remanded.

" Befove M, Justice Oldfield and My, Justice Brodhuret.
ABDUL HAYAI KHAN (Pramxrirr) o, CHUNIA KU AR (Dernypanty.®

Amendment of decres— Txecution of c?em'ee-—-Objwﬁma to validity of amendmont
—Civil Procedure Code, 8. 206,

The Contt in a suit upon a bond gave the plaintiff a decree, mnking a dedne-
tion from the amount claimed of 4 sum covered by a receipt produced by the
defendant as evidence of part-payment, and admitted to be genuine by the plain.
tiff, The deeree was for & total amount of Rs, 1,282, Subsequently, on applica-
tion by the decree-holder, and without giving notice to the judgment-debtor, the
Court which passed the decree, purporting to act under s. 206 of the Civil Pro-
cedure Code, dltered the decree, and made it for a sum of Re. 1,460, The decree-
holder took out execution, and the judgment-dehtor objected that the decree
was for Rg, 1,282 and had been improperly altered. The Court executing the

- " Becond Appedl No {64 of 1885; from sn order of W. T. Martin, Taq.,
) Admtl'(m.nl Judge of Aligarh, dated the 2 nd April, 1885, affirming an order of
Mytlvi Sumi-ullnh, Suboidinate Judge of Alirark, dated the 22nd March, 1884,
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