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this distinction^ bat it is in my humble opinion cue o f detail only, 
and not o f juridical principle as representing a fundamental 
doctrine. *

For these reasons I  hold that our answer to the question Balmck,a.8o, 
referred must be that a second appeal lies, under s. 584 o f  the 
Code, from “a decree o f the lower appellate Court passed in the 
absence of the respondent, whether the respondent were plaintiff 
or defendant in the suit.

S t r a ig h t , Offg. 0. J., and T y r r e l l , J.— Upon consideration 
o f the question referred to the Full Bench, we are of opinion that, 
as an amendment of the law on this subject is in contemplation by 
the LegislaturOj aud will in all probability be shortly carried into 
effect, any remarks by us on the present occasion would, under 
the circumstances; be undesirable.

APPELLATE CIVIL.

Sefore Mr. Justice Straight, Vffg. Chief Justice, and Mr. Justice Malmood,

SA N T  K U M AB , M i k o r ,  u t  h i s  G d a - r b i a n ,  8 U K H  NI1>HAN ( P l a i b x i i t f )  v .  

r>EO SAR AN  A N D  oTHEES ( D e f e n d a n t s ) -  *

Hindu Law-—Daughter’s son— Hindu xoidvw— Decree against widoio— HeversioMP 
— Res-sudicoia— Beclaratory decree^Act I  of 1877 ( Specific Belief Act), 
s. 42— Civil Procedure Codz, s. 5f8. :

A suit brought against A’, the widow of R, a Hindu, by tlie representatives 
of Ws brothers fJ and F, for possession of his estate, ended i« a compromise by 
which the defendant recognized the plaintiifi’ rights, and conceded that the 
family "was joint. After K ’s death, a daus?hter of /?, broaglit a suit on hai' 
own behalf against the above-mentioned plaintifta for possession of her fasher’s 
estate, but afterwards withdrew her claim, Subsequently, S, M's son, wjio had 
been born after compromise, brought a suit against iff and the representatives 
of H  and P  to recover possession of the estate, on the allegation that, the family 
being„a divided one, he was entitled, under the Hindu Law, to Succeed to such 
estate, and that both the compromise eixtered into by K  and the withdrawal of the 
former suit by M  were in fraud of his succession, and did not affect his rights. 
The Court of lirat instance found that the plaintiff was entitled to succeed to the 
estate, bat that, his mother being still alive, he was entitled to possession after 
hetj»death only, and, upon these findings, gave him a decree decladng his right to

* Second Appeal No. 1279 of 18S5» from a decree of M'aulvi Muhamtaad 
Ahmad-ul lah Khan, Sabordiuate Jud£;e of Gorakhpur, dated the ISth May. 1885, 
reversing a decree of Maulvi Aziz-ul Kahman, Muusif of Bansgaoa, dated the 5tk  
January, 1885,
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f"pos?essio'n on /M’s dcatli. Tha lower appallate Coiu'i: roveraed the docroo, IioIcL 
ino- that the compromise entered into by K was conclusive against tlie plaintiff’s 
claim and !>lao tbat, (hiring Ixia niother’a lifotiino, he had no locus stm di to main- 
tain the suit.

Per Mahmoot), J ., tliat tlie plaintiff’s rights as a daiighter’fl'son ('whicli wera 
liotafl^cted by his birth liaving taken place after his maternal grandfathov’a death) 
did not entitle him, mKlGr ordinary cii'cumatancos, to succeed to his maternal grand­
fa th e r ’ s estate in a divided Hindu family, during the exititence of a daugtifcer, -whe­
ther she weie liis own mother oi> liis maternal autrfc ; anil that tho claim for pos­
s e s s io n  %vas therefore rightly dismissed. Amnirlolal v. Rajoneehant Mittcr
(1), SiMay. Badri Praund (2), and Baijnath v. MaliaUr (3) referred to.

Also that the prayer in the x l̂aint -vi'as wide enough to includc a prayer for 
declaratory relief such as the first Court had given. ,

Also that the rule whereby decrees obtained agaiusfc a Hindu widow aucceed- 
ing toller husband’s? eatate as heir are binding by way of res-judicaia against all 
■who in tliG order of snccessien come after her, and in that sense.may he dealt with 
as her representatives, was limited to decrees fairly obtained against the widow, iu 
a contested and l/omt fide litigation, and would not apply to the compromiae 
effected by K, which could scarcely be regarded as on a higher footing than an 
alienatiou which tlie AvidoW in posseaaion of her liusb:ind’s divided estate might 
liaVe made, and which the plaintiff distinctly alleged liiid not been fairly obtained. 
Banl Anund Koer -v. The Court o f  IfarcZs (4), t^and Kimiar v. Madha Jtuari (5 ), 
and Katama Natcldar's ease (6) referred to

Also that M ’s withdrawal of her suit was not a bar to the suit of tho 
plaintiff.

Also that It could not bo said that a danglitcr’a .-̂ on was nol:, under any 
condition, competent to maintain a declaratory sjuit of this nature during the life­
time of hif? mother or maternal aunt, in respect of his maternal graudfather’fa 
property, to the full ownership of which he had a reversionary right.

Also that the awarding of declaratory relief, as regulated by a. 42 of tho 
Specific Eelief Act, ia a discretionary power which Courts of equity are empowerod 
to exeroiso with reference to the circamstances of cacih case and tho nature of 
the facts stated in the plaint, ami tho prayer of tho pLaintifF; that ao long as a 
Court of first instance - possesses jurisdiction to entertain a declaratory suit, anti 
entering into the merits of the ease arrives at right conclusions and awards a 
declaratory decree, such a decree cannot bo reversed in ax>peal siinply becausri the 
discretion has been improperly eseroiaed and that such improper exercise of 
discretion imder s. 42 of the Specific Relief Act has no Itigher footing than that 
of an error, defect or irregularity, not affecting the inerits o£ the case or the juris­
diction of the Court, within the meaning of s. 578 of the Civil Frocodure Code.

This does not imply that, even in cases where the discretionary power to 
award declaratory reUef has been exercised wholly arbitrarily, and in a manner

(1) 15 B., L. K., 10 ; L. R., (4) I. L. R„ G CaIo. 764 • L. E ., '
2 Ind. Ap. 113. 8Ind, Ap, 14,

(2^ I. L, U., 3 A ll 134, (5 )  I. L , R., 1 All. 282,
m  I- L. R., 1 All. 608. 9 Moo, I. A, 513,
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grossly inconsistent with judicial principles, the Court of appeal would have no 
er to interfere.

Ram Kanaye Chucherhutty v. Frosunno Coomar Sdn (1), Sadut Ali Khan v. 
Khcijeh Abdnol Gimme (2)^ Sheo Singh Eai'v, Dahho (3) and Damoailiir i>%irmah v .  
Mohee Kant Surmah (4), referred to

T h e  facts of this case were as follows t —Oa& Eiam Fakir had 
two brothers, Hatiuman and Sheo Farshaa, represonfced ia this 
case by their sons. The plaintiff was the son of Mohra, daughter of 
Earn Fakir, who died many years ago, leaving ako a widow, Kadina. 
Upon the death of Ram Fakir, Kadnia, his widow, obtaiaed poa- 
sessioa of bis zamindari property, a 1 anaa and 4 pies share iu each 
of three villages, ou the allocation that her deceased husband, hav­
ing been separated from his brothers, and having died without 
ieavino; a son, she was entitled to succeed to his estate accordinccc5 •* O
to the Hindu law. After this, about the year 1865, probably soon 
after Eaiii Fakir’s death, the sons o f Haauraan and Sheo Farshau 
instituted a suit against Kadmo for possession of the estate of 
Bam Fakir, and tiiat litigation ended in a compromise, which the 
widow entered into with them on the 8th November, 18G5. Under 
the terms of this compromise the widow recognized their rights, 
and conceded that, the family of Ram Fakir being joint, her right 
in his ©state was limited to receiving maiiiteaance for life only. At 
that time Sant Kumar, the plaintiff in the present case, had not 
been born. Kadma having died, Mohra, the mother o f the plain­
tiff', instituted a suit on her ovn  behalf for her father’ s estate, 
against the sons of Hanuman and Sheo Parshan, about the year 
1880, but subsequently withdrew her claim on the 5th November, 
1880, apparently without reserving any right to sue again.

The present suit was instituted by the plaintiff Sant Kumar 
as a minor, through his guardian, on the 1st December, 1884, 
against Mohra and the sons of lianiiman and Sheo Parshan, and 
its object was to recover possession of the estate of Ram Fakir, 
which was iu the possession of the sons of Hanuman and Sheo 
Parshan, who were the principal defendants, on the allegation that, 
the family being divided, he was entitled, under the Hindu law, 
to succeed to such estate, and that the compromise of the 8th Nov-

Sant KnUcVE,
V.

D eo S a u .vn .

1386

( D 1 3 W .K .  175.
(2 ; 11 B. L. B. 203 ;L .  R.j lad. 

A p ., Kup. V ol., 165,

(3) I. L. E ., 1 AIL 688 ; L. II., 0 
liid. Ap. 87.

(4) 21 W . U.
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18S6 ember  ̂ 1865  ̂ entered into hy Kadma, and the witlidrawal of tljG
former suit by Molirg, wore bol;li in fraud of the plaintiff’s succes-

W i.ri a 1 e 1 • 1 ®
V .  sion, and were not binding upon him.

The suit Wcas resisted by the principal defendants mainly upon 
the o-round that Ram Fakir was a member of a joint Hindu 
family ; that his widow, Kadma, was therefore entitled only to 
ii'iaiiitenance j that the compromise entered into by her before 
the plaintiff’s birth was hona fide, as also the withdrawal o f her 
claim by the plaintiff’ s mother, Blohra ; that, plaintiilt' was neither 
entitled to set aside those proceedings, nor had he any right to 
sue for possession in the lifetime of hia mother M ohra;and that 
the sm’t was bari’ed by the rule of res-judicata, the plaintiff’s status 
being that of a legal representative of Kadma through Molira. All 
tliese pleas were disalloATed by the Court of first instance whi<;li 
found, inter alia, that Ram Fakir was separate in estate from his 
brothers; tbat the plaintiff was, therefore, entitled to succeed to 
the sbare of his maternal grandfather ; that the proceedings taken 
by Kadma and Mohra could not prejudice his rights; but that the 
mother of the plaintiff being still aliv-e, he was entitled to posses- 
sion only upon her death. XTpon these findings the Court of first 
instance gave a decree to the plaintiff declaring his right to obtain 
possession of the property upon the death of his mother Musam- 
mat Mohra.

Upon appeal the lower appellate Court, having regard to the 
case of ^and Ktiinar v. lladha Kuari (1), reversed the decree o f 
the first Court on the ground that, Kadma’s compromiso o f the 
8th November, 1865, was conclusive and binding upon the plaintiff, 
and also on the ground that, the plaintiff’s mother being still 
alive, the plaintiff had no Iogus standi to maintain the suit. For 
this latter proposition the lower appellate Court relied upon JBaij- 
mth V. Mahabir (2).

The plaintiff appealed to the High Court.
Babu Sital Prasad Chattarji, for the appellant.

Pandit Jjudhia Ifath and Shah Asad Ali, for the respondents.
M ahmood , J.-«In m y opinion the first question to  be consider- 

ed in fchis case is, whether, upon the facts as stated by plaintî  
1:A'U.,2§2, (2) h L. B., 1 608., .,
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himself, he has any locus standi to maintain the suit;. The general 
rule of Hindu law is, that a daughter’s son can never succeed to Kdma.e
the estate of his grandfather so long as there is in esistance any qjjq sakak 
daughter who is entitled to take, mfcher as heir or b v  surYivorsIiip  

tg her other sisters. This is the effect o f the ruling of the Lords o f 
the Privy Council in Aumirtolal Bose v. Rajoneekant Mitter (1) 
and also o f  the other cases cited by Mr. Mayne in hi  ̂ escellont 
work on Hindu Law and Usage, s! 478. I n s .  479 o f the same 
work the learned author, upon the authority o f the ruling o f this 
Court in Sibta v. Badri Prasad (2), goes on to say that, according 
to the Mitakshara law, a daughter’ s son lakes his maternal grand­
father’s estate as full proprietor ,* on his death such estate devolves 
on his heirs and not on the heirs o f his maternal grandfather, but 
that until the death of the last daughter capable o f being an heiress, 
he takes no interest whatever, and can transmit none, and therefore 
i f  he should die before the last o f such daughters leaving a son, that 
son would not succeed'beeause he belongs to a completely dilTerenfc 
family, and he would offer no oblation to the maternal grandfather 
of his own father. These I take to be the undoubted propositions 
o f the Mitakshara school o f Hindu law, and fully consistent with 
the rule laid down by this Court in Baynatk v. Mahahir fS) so far 
as that case follows the ruling of the Privy Council above referred 
tOi In short, a daughter’s son— to use the words o f Mr. Mayne—  

takes not as heir to any daughter who may have died, but as heir 
to his own grandfather, and, of course, cannot take at all so lonw 
as there is a nearer heir in existence.”  I do not understand any 
o f the rulings to which I  have referred to lay down any rule which 
goes beyond, saying that  ̂ during the existence o f any daugbters, 
the daughter’ s son cannot succeed to—-that is to say, obtain pro­
prietary possession o f —his maternal grandfather’s estate in a divid­
ed Hindu fam ily; and it seems to me equally clear that, whenever, 
according to the rule of succession, the daughter’s son does succeed 
to his maternal grandfather’s estate, he succeeds as '^full owner”  
in the sense in which that expression is understood in Hindu law.
Kow, this being so, I  hold that during the lifetime o f a daughter, 
the position o f the daughter’ s son, with reference to his maternal 
grandfather’ s divided estate, is, at least by a close analogy, similar

(1) 15 B, L. 11. 10 J L. R., 2 . (2) I. X . 3 All, 134.
' Ind; Ap. 113. (3) I. L. R,, 1 All. 603
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to the status of such reversioners as trace their descent through th^
^  inain line to the full owner. This is a conclusion which I think 

SAm K0M\a out by the'iearned summary of the historical aspect of
the rights of a daughter’s son givep by Mr. Mayne in s. 477 o f his 
w ork: and I may add that the circumstance o f the daughter’s son 
heing bom a.fter the death of his maternal grandfather, would have 
no effect upon his rights in a case such as the present. But it 
is of course clear that those rights do not entitle him under ordi­
nary circumstances to succeed to the maternal grandfather’s* estate 
during the existence of a daughter, whether she be his own mother 
or psaternal aunt. The claim for possession in this case was, 
therefore, rightly dismissed by the MunsiP, but the question re­
mains whether the declaratory decree, which he awarded to the 
plaintiff, was rightly interfered with by the lower appellate Oourt.

Upon this last question the nature of the plaint has to be con­
sidered, and after having read the pleadings in the case, I  am of 
opinion that the prayer in the plaint is expressly and clearly wide 
enough, to include a prayer for declaratory relief. This being so, 
the next point is, whether the plaint discloses any such circum­
stances as would entitle the plaintiff to ask for a decree such as’the 
Munsif has given him. Questions of this kind formerly arose 
under the somewhat indefinite provisions of s, 15 o f the old Civil 
Procedure Code (Act V III o f 1859), and numerous rulings are to 
be found in the reports as to the exact scope of declaratory relief. 
The matter is now governed by the provisions of s. 42 of the Spe­
cific Relief Act {I o f 1877), and I have before now, in the case o f 
Balgohind v. Ram Kumar (1), had occasion to express the manner 
in which I interpret that section in its application to declaratory 
suits by Hindu reversioners. According to those views, and with 
reference to the ruling o f their Lordships of the Privy Council in 
Mam Anund Koev v. 2'h& Court of Wards (2)^ it seems to me that 
the present is a case in which, if the facts alleged by the plaintiff 
are true, he can maintain the suifc. It is perfectly true, as 
was held by this Court in Nand Kumar v. Rudha Kuari (3), that 
where, on her husband’s death, a Hindu widow obtains possession 
of his estate as his heir, in a suit against her for possession thereof

{ 3> I. L. K., 6 AU. 431, (2) X. L. R „ 6 Calc. 76^ : I.. B ..
( 3 ) I .  L . K „ l A l  . 28a. : 8 1nd. Ap. 14*



by certain persons claiming to succeed to the estate as rightful 
■Leirs, a decree obtained by them vould  be a bar to a new suit Kctmab

against'tbose persons by the daugliier ciaiiinng tbe estate in sue- 
cession to the widow ; in other words, such a decree would operate 
as res-judicata against all who, in the order o f succession, came 
after the widow, and in that sense may be dealt with as her rep re­
sen taiives. Bat the peculiar nature of the “  widow’s estate ”  under 
the Hindu law is such that her position in litigation must neces­
sarily be subjected to the qualification which the ruling which 
I  have just cited imposes upon the operation o f aueh a plea in bar 
of the action, namely, that the decree should have been fairly 
obtained against the widow in a bond fide litigation. This seems 
to me to be perfectly clear from the ruling of the Privy Council 
in the case of Katama Natchiar (1) where their Lordships made the 
following observations at p. 608 o f the report: —

“  It'seems, however, to be necessary, in order to deterraiue 
the mode in which this appeal ought to be disposed of, to con­
sider the question whether the decree of 1847, if it had become 
final in Anga Mootoo Natchiar’’s lifetime, would have bound those 
claiming the zemindari in succession to her. And their Lord­
ships are o f opinion that unless it could be shown that there had 
not been a fair trial o f the right in that suit— or in other words, 
unless that decree could have been successfully impeached on 
some special ground—it would have been an effectual bar to any 
new suit in the zila Court by any person claiming in succession;
"to Anga Mootoo NatcMar. For, assuming her to be entitled to the 
Kemindari at all, the whole estate would for the time be vested ia  
her absolutely for some purposes, though, in some respects for a 
qualified interest; and until her death it could not be ascertained 
who would be. entitled to succeed. The same principle which has 
prevailed in the Ooiirts o f this country as to tenants in tail reprO'** 
senting* the inheritance, would seem to apply to the ease o f a 
flindu widow, and it is obvious that there wo aid be the greatest 
possible inconvenience in bolding that the succeeding heirs were 
not bound by a decree fairly and properly obtained against the 
widow’.”* ’ '

Xli) 9 Moo. Is A . 643.
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Kow, in the present case, the compromise which the principal 
defendants obtained from Musammat Kadtna on the 8th Novem­
ber  ̂ 1865j was an arrangement which can scarcely be regarded as 
having any footing higher than that of an alienation which the 
widow in possession o f her husbaud’a divided estate could have 
made. At any rate, the compromise, whether it was made by a 
rule of Court or not, cannot, in my opinion, be dealt with as 
haviug tlie full force of a decree which would be the result o f 
adjudication in a contested suit. Moreover, the plaintiff distinctly 
alleges in the plaint that the transaction of the compromise was 
not bond fide, and that it had not been fairly obtained. The ques­
tion was therefore clearly in issue, and whilst the Court of fir&t 
instance took a view favourable to the plaintiff’s case, the lower 
appellate Court has failed to enter into the merits o f it, apparently 
under the view that the bond tides of the compromise was a matter 
of no significance at all.

Almost the same remarks, mutatis mutandis, are applicable to 
the manner in which the lower appellate Court has dealt with the 
position of Musammat Mohra and her action in withdrawing the 
suit which she had instituted against the principal defendants. It 
is admitted that the object o f that suit was to recover possession of 
the property now in suit, on the ground that it formed the separate 
property of Ram Fakir, and devolved upon her upon the death of 
her mother Musammat Kadma, which is said to have taken place in 
Asarh 1286 fasli (1879). The suit was not adjudicated upon bub 
ended in being withdrawn on the 5th November, 1880, under 
circumstances which the plaintiff distinctly alleges were tainted 
with fraud and collusion. Upon this point also the Munsif took 
a view favourable to the plaintiff, but the lower Court has failed 
to go into the merits of the question because it held that the very 
existence of Musammat Mohta constituted a full answer to the 
present suit, as it deprived the plaintiff of locus standi. For this 
view the learned Subordinate Judge has relied upon the ruling o f 
this Court in Baijnath v. Mahabir (I). Having carefully considered 
the report of that case, I am of opinion that it is not on all fours 
with the present case, The main proposition of law there laid 
do>yn is uadoubted j but there is nothing in the judgmeuti doliyer- 

a ) I, j., ji., i Ail w .
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ed by the learned Judges in that case to show that a daughter’s 
son is not under any condition competent to maintain a declara- S i s i  K u m a r  

tory suit of this nature during the lifetime of the mother or xjsoSakah 
maternal aunt ia respect of hia maternal grandfiither’s property, 
to the full ownership o f  which he has a reversionary right. The 
awarding of declaratory relief is a discretionary power ’which 
Courts o f equity are empowered to exorcise vyith reference to the 
circumstances of each case and the nature of the facts stated ia 
the plaint, and the prayer of the plaintiff. The discretion is now 
regulated by s. 42 of the Specific Relief Act, and I have already 
said enough to indicate that, if the allegations o f the plaintiff are 
true, a suit of this nature, so far as it prays for declaratory relief, 
would be maintainable : and I wish to take this opportunity o f 
expressing a view which I have long entertained in connectioa 
with the power o f interference which thi appellate Court should 
exercise in cases where it is doubtful whether the circumstaaces 
fully justified a declaratory decree. The awarding of specific re­
lief belongs to one of those branches of law, regarding which even 
the great jurists are not uaanirnoas as to whether it falls within 
the province of procedure, ad litis ordinationem, or appertains to 
the region of substantive law, mi litis dedisionem. Perhaps the 
simplest and safest view is to regard the subject as occupying a 
middle place between these two great divisions o f law. But whe“ 
ther the awarding of declaratory decrees is a rule o f procedure or 
a rule o f substantive law, it seems to me that it does not ooeupy: 
such a position in the juristic arrangement of legal rules as would 
vitiate decrees awarded in cases where its application may be 
doubtful. 1 may here observe that the Lieg’slature, in framing 
the rule in s. 42 of the Specific Relief Act, has dealt with the 
matter as purely discretionary with the Court, and it is noticeable , 
that fhe only restriction to which the discretionary power is made 
subject by the express letter of the statute, is contained in the 
proviso to that section, which lays dow n that no Oaurfc shall make 
any such declaration where the plaintiff^ being able to seek further 
relief than a mere declaration of title, omits to do so.”  B ajoad  
this restriction, no other limitation is imposed by the Lagislaturej: . 
though it may well be taken for granted, j^nd it goes withoab > 
saying, that the Legislature did not intend the discretionary-power.
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to be exercised in an unsound manner. The absence of an j 
Sanx K cm as  other restriction in s. 42 is all the more signifioanfc wheu we f ia d  

rv a' that the same enactment, in laying down the rule as to a cognate 
branch o f specific relief, and in leaving it to the discretion o f the 
Court to decroe speciBc performance o f  contracts, has framed s.
22 in la n g a a g e  which expressly provides restrictions upon the 
power. For the latter section, after giving the power, goes on 
to say that “  the discretion o f the Go nr I; is not arbitrary but sound 
and reasonable, guided by judicial principles, and capable o f cor­
rection by a Court of appeal.”  Then the section goes on further, 
and, in two carefully-framed clauses, indicates the class of cases 
in which the Court may properly exercise a discretion ?w£ to decree 
specific performance and again in another clause indications are 
given of the intentions of the Legislature as to the nature o f cases 
in which Courts may award such relief. There are, o f course, fur- 
ther provisions in the following few sections regulating the award­
ing of specific performance. Now, no such rules, or elaborate 
indications, of restrictions are to found in the Act with reference 
to declaratory decrees. And I  have said all this in order to answer 
the question whether, in a case such as the present, and granting 
that the plaintiff had locus standi to maintain the suit', and that the 
decree o f the Court o f first instance was sound upon the merits, the 
lower appellate Court would have been justified in reversing the 
decree simply upon the ground that the discretionary relief was 
improperly exercised in the affirmative by the Munsif,

I  am of opinion that the question must be answered in the nega­
tive, and I hold that, so long as a Ooiart of first instance possesses 
jurisdiction to entertain a declaratory suit, so long as that Court 
entering into the merits of the plaintiff’s case arrives at right 
c&nclusions, and ' awards a declaratory decree, such a decree' can­
not be reversed in appeal simply because the discretion has been ' 
improperly exercised. 1 know that in saying this I atn laying 
dbwn a strong proposition of law, and I am anxious to justify it 
further by the statutory provisions themselves. I have already 
shown that whilsil: the discretion to decree specific performaace o f  
contracts is expressly declared to be “  capable of correctiou by a 
Qwirl d f appeaV® no such' provision'exists Itt the Specifier ReMef 

decrees* I will say tjqthlB̂  to the etet ■
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o f the word”  sliair in the proviso to s. 42, because, even if the 
plaintiff’s whole cjase be accepted, that proviso would not apply to Komab
this case-^he not being entitled “  to ask farfeher relief thaa a mere 
declaration of title ”  within the meaning of the statute. Putting 
the proviso, therefore, out of the question, I hold that an improper, 
exercise o f discretion under s. 42 of the Specific Relief Act has 
no higher footing than that of an “  error, defect, or irregula­
rity, whether in the decision or in any order passed iu the suit or 
otherwise, not affecting the merits of the c?ise or the jurisdiotion 
of the Court, ”  within the meaning o f s. 578 of the Civil Prooe- 
dure Code. That section contains one of the most salutary rules 
of law which the Code provides. The obvious aim of the clause, in 
keeping with many another provision in the Code, ia to prevent 
technicalities from overcoming the ends of justica, and from operat­
ing as a means o f  circuity of litigation, which the old method o f 
English Common Law Courts so much encouraged. And in ap- 
plying the clause to declaratory decrees in the manner in which
I. have suggested, it seems to me that we should be only giving 
effect to the policy o f the Legislature. For I fail to understand 
what possible harm can arise where A, being admittedly entitled. 
to a right against B, goes to a Court o f competent jurisdiction,. 
and after a full trial o f his cause obtains from that Court a declara­
tion consistent with the actual merits o f the dispute. Such a : 
declaration may possibly have been improperly made, owing to the 
absence of sufficient reasons for awarding such a relief. But, 
after all, such a declaration, though irregular,, only asserts a fact, 
and confirms a right. The holder o f  such a decree obtains a con­
clusive evidence against his antagonist; and if the decree is sound 
upon the merits, the ends of Justice are promoted by the' issues not 
being re-opened and re-tried at a later period, when, by the lapse, 
of trme, the muniments o f title and the evidence; o f witnesses may 
have disappeared.

Nor is the ?iew which I have taken wholly unsupported by the 
case-law. I  am aware that there are cases to be found in the 
Reports (under s. 15 o f the Code o f  1859), which may not be 
wholly consistent with my opinion.: But the law has since been ' 
newly formulated by the express Jn£erfe.rence o f  the Legislature; 
g-nd it is clear that a ,great deal o f what I have said proceeds upon
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1886 the constrnction o f s. 42 of the Specifio Eeliof Act. Bat apart
S a n t  KuMAa this, there is a judgmeufc of that eminent Indian Judge, the

V. late Mr. Justice D\varl?anath Mitter^ in Ram Kanaye Chuckerhutty
Deo Sabas. p^Qgnnno Coomar Sein (1), where the learned Judge laid down.

the rule of law wliich soems to me to be best suited to the condi­
tions of litigation in this coiintr and to be consonant with sound 
principles of procedure. Referring to s. 15 of Act V III  o f 1859 
(which corresponds with s. 42 o f the Specific Relief A ct), and 
s. 350 of the same Act, which has been replaced and practically 
reproduced in s. 578 of the present Code, the learned Judge went 
on to say :— “  It ia true that it is entirely in the discretion of the 
Court to make a declaratory decree under s. 15, Act V III  o f 1859; 
but after this discretion lias been already exercised by a Court of 
competent jurisdiction, it does not lie within the power o f  a Court 
of appeal to set aside the decree o f the lower Court upon an objec­
tion like this, which does not affect the merits of that decree, and 
which was not even taken at the time when it was passed.”  Whilst 
accepting this enunciation of thelaw,Iwill guard mysolf againstbeing 
understood to say that, even in cases where the discretionary power 
to award declaratory relief has been exercised wholly arbitrarily, 
and in a manner grossly inconsistent with judicial principles, tlie 
Court of appeal would have no power to interfere. I will lay down 
no rule upon this subject because, as I have already shown, tlie point 
does not arise in the case. It is sufficient; to say that in Sadid 
All Xhan v. KhajeJi Ahdool Gxinnee (2) the Lords of the Privy 
Council, referring to the discretionary power as to declaratory 
decrees, expressed the principle that where a Court “  has exercised 
its discretion in a raafeter wherein the law gives it a discretion, 
their Lordships would not upon light ground interfere with the 
exercise of that discretion.”  And I may further add, as aupport» 
jag my view, that in the case o f Sheo Singh Rai v. Dakho (3) the 
Lords of the Privy Council denominated the objections as to the 
impropriety of maintaining the declaratory suit, when raised in 
appeal, as somewhat technical,”  and declined to entertain thorn-. 
The present case seems to me to be similar to Damoodnr Surma 
r. Molm Kant Surmah (4), and i f  the allegations o f  the plaintiff

■ (1)' 13 W. K, 175, (3) I. L. B., 1 A ll  688 ; L. R,.j ' . *
(,2) n  B. L. R. 20S ; t .  K., Intl. 6lnd. Ap. 87.

A?;, Vol., 165. ' (4). 21 W. E. M .
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Diso Bakak.

are swbstantijxfed, he can, in my opinion, maintain the siiltj atnl 
I’ensonably claim declaratory relief Bai; linfortunafcely the man- Kumas

her in which the lower appellate Court haTs vie^ved this casOj has 
prevented it eiitirelf from entBi'in^ into tlio merits of the case, 
upon the issues of fact raised b j  tlie parties. The defendants 
went the len;rt-,h of denying thnt the plainlift’a mother, IVJusamraat 
Mohra, was the daufrhter of Kam Fukir, They alleged  that Raiti 
Fiikir wavS not divided from his brothers, whom tAie defendatlts re- 
present. Tliero were also minor allegations of fticts upon which fclia 
parties did not agree^ but none of these points have been consider­
ed or determined by the lower appellate Court, and there is not 
even a finding as to whether the family of Ram Pakir and his bro­
thers was joint or divide I,— a point which is of course all-impor­
tant in this case.

Under these circumstances, I think it is imposMblo to dispose 
of this appeal finally here, and I would therefore dedree this np- 
|>ealj and, setting aside the decree o f the lo\Ver appellate Oourfc, 
remnnd the cnse to that Court, under s. 562 of the Civil Prooednra 
Code, foi* disposal upon the merits, with reference to the observa­
tions aleady made. Costs to abide the result.

Straight, Offg. C. J .~ I  agree to thd oS-der proposed by my 
brother Mahmood.

Case remanded.

Se/ore. Mr.Judlce Oldjield and M r. Jusiice BrodkiirsL 

ABD CL H A Y A I KHAN ( P i . a i n t i p f )  v .  CHUNIA. KXJA R ( D e f e n d a n t ) . *  ------------------

Amendnunt o j decre'i— ^xecMtion o f  decree— OhjecUon to validity o f  aniendin^nt
Procedure Code, s. 206.

'i’be Court in a suit npon a bond guve the pluinliff a decree, raakinff a deciuc- 
tion from the amount claimed of a sum covered by a receipt produced by tlis 
fiefendanfc as evidence o£ parfc-payment, and admitted to be geniiiafl by tba pla,in« 
tiff. The decree was for a total amount of Rs. 1,282. Subsequently, on applica­
tion by the decree-bolder, and witbout giving notice to the Judgment-dobtor, the 
Gonrt which passed the decree, purporting- to act under a. 206 of the Civil Pro­
cedure Code, dltered the decree, and ojade it for a sum of Ra. 1,460. The decrce- 
bolder toolc out execution, and the judgTneat-dehtor objected that the decree 
wsB for I^s. 1,2S’3 and had been improperly altered. The Court executing the

t o t .  VITI-] ALLAH ABAD SSHiiiiS. St'T

* Second Appeal No J64 of TSSSjfroni on ordfer of W . T. Martin, Esq., 
Additional Judge of Aligarh, dated tbc 2 nd April, 1885, affiiming an order 
Ma.lilvi fcjami-uliuhj Subordinate Judg-e of Alirarh, datid lh<' 22ud March, 1884.
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