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{o the date of the death of the elder brother, the firat adopted son ;
so that if the elder brother has lefi no widew or child who woald
suceeed him to the exclusion of Lis younger brother; a second
adopted son succceds as heir to the father.

This view seems to us to be the rewsonabls and necessary con-
saquence of the fiction that the widow, by adoption, muokes the
adopted son the son of the deceased husbund, and it appears to
be in aceordance with that taken by the Privy Couneil in the
case of Sheo Singh Lut v. Dakfio (1), and with the statement of
the customs of the Jains as declaved by Seth Raghunath Das
and the other lay witnesses for the plaintiff. 1t is true there is

a difference of opinion on the question of the custom among the

oxpert witnesses, but in our opinion that of the lay witnesses iz
of infinitively more value on this point ; and for these reasons we
think that the defendant had power to make a valid adoption fo
her husband a second time, and that the adoption of the plaintiff
was valid and effective.

Before Mr, Justice Straight, Offy. Chicf Justice, and Mr, Justice Tyrrell,
IVT (Arpricant) v, AMIRAN (Orrosits ParTy.)*
Mahammadan low~-Custody of children~— Act 1X of 1861, s. 5—Appeal,

The Muhammadan Iaw takes a more Iiberal view of the mother’s rights with
rogard tu the custody of her children than does the English law, uuder which the
father's title to the custody of his children subsists from the moment of their birth,
while, under the Muhammadan luw, a mother’s title to such custody remains till the
children atbain the age of seven years.

An application was made by a Muhammadan father unders, 1 of Act IX
of 1861 that his two minor chillren, aged respecsively 12 and ¢ years, should bo
taken out of the custudy of their mother and handed aver to kis own custody.
The application having been rejected by the District Judge, an appeal was pre-
ferred to the High Court as an appeal from an order, It was objected to the
hearing of the appeal that, in view of s, § of Aet IX of 1§61, the appeal should
have been as from a decree, and should have heen made under the rules applicable
to a regular appeal.

Held that, looking to the peculiar nature of the proceedings, the objection
wae & highly technical one, and as all the evidence in the case was upon the
record and was oll taken down in English, it would only be delaying the hearing
of the appeal upon very inadequete grounds, if the objection were allowed.

. ® Fist Appeal No. 45 of 1886, from an order of W, H. Hudson, Bsq, Judge
of Jawnpur, dated the 20th Bebruary 1886.
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Held also that, according to the principles of the Muhammadan law, the
appellant was by law entitled to have the children in his custody, subject always
to the principle, which must govern a case of this kiud:thut there was no reasen
to npprehend that by being in sach custody they would run the visk of bodily

~injury, and that (withoui saying that this eshnustad the ecrasiderations that
might arise warranting the Court in refusing an application for the custody of
minors) there was nothing in the record in this cage which disclosed any proper
ground to justify the refusal of the application.

The facts of this case are safficiently staled in the judgment.

Mr. W. 3. Coluvin, for the appellant.

Mr, 2. Conlan and Munshi Hanuman Prasad, for the respond-

ent.

Strateur, Offg. C. J.—This is aun appeal from an order passed
by the Judge of Jaunpur, on the 20th February last, rejecting
an application made by the present appellant under s. 1 of Act IX
of 1861, The parties are respectively husband and wife, and the
mipors, in regard to whom the application was made, are Yusaf
Ali and Basit Ali, respectively aged 12 and 9 years, they being the
sons of the appellant and respondent. At present they are in
the possession of the respondent, and the application was to have
them taken out of such eustody and handed over to the appel-
lant, their father. The Judge refused the application, and hence
this appeal. It has been urged as an objection to our hearing
the appeal that it has heen praeferred as an appeal from an order,
whereas, in view of 8, 5 of Act IX of 1861, the appeal shoild hava
been as from a decree, and it should have been made under the
rules applicable to a regular appeal. Looking to the pecnliar
nature of the proceedings, it seems to me that this is a highly
technical objection, and as all the evidence of the case is upon

the record and is all taken down in Hoglish, it is clear that

we should be only delaying the hearing of the appeal upon very
~ inadequate grounds were we to acceds to tha learned Manshi’s
contention, We have therefore heard the case, and have no doubt
whatever that upon the materials disclosed in the record, the
learned Judge was wrong in rejecting the application made to him
by the appellant. The Muhammadan law takes a more liberal
view of the mother’s rights with ragard to the eustody of her
childven than does the English law, under which, if my memory
serves me rightly, the father’s title to the custody of his children
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subsists from the moment of their birth ; whilst, under the Mubam:
madan law, a mother’s title to the custody of her children remains
wntil they attain the a}ze of 7 years. I mny observe in passing
that this principle of Mubammadan law was ennnciated by my
brother Mahmood, J., véry recently in the determination of first
appeal No, 129 of 1885 (1).  Primd facie, therefore, the appellant,
who is the father of the two bhoys, was by law entitled to have
them in his custody, subject always to the principle which must
govern a case of this kind, that there was no reason to apprehend
that by being in such custody they wounld run the risk of bodily
injury. I domot say that this exhausts the consideralions that
might arise that wounld warrant the Ceurts in refusing an appli-
cation for the custody of minors; but it is enough to say, in regard
to the present case, that there is nothing in the record which dis-
closes any proper groonds to justify the Court below in refusing
to grant the application which the appellant made. Under these
eircumstances, the appeal is decreed with costs, the rejection of the
application of the appellant is set aside, and his applieation is
granted ; and it is ordered that the respendent do, within one
month from the date on which this order reaches the Court below,
deliver up the two boys, Yusal Ali and Basit Ali, into the custedy
of their father, the appellant ; and it is farthor ordered that, in the
event of respondent failing so to do, ecercive measures to enforce
this order, as provided in s, 260 of the Civil Procedure Code,
may be adopted.
TyereLL, J~1 concur.

Appeal allowed,

Before Mr. Justice Oldfield and My, Fustice Mahmood.
BITA RAM (Prsrsrirs) . AMIR BEGAM anp oraers ( DEFenDANTS), *

Huhammadan Law- Alienation by widow ~Rights of other heirs—Minor— Mothap-—

Guurdian—Moriyage—First and second mortgagees—Suit by first mortgages for
sale of merigeged: properéy—Second mortgagee not made a parly—dAct IV of
1882 (Trunsfer of Property Act), ss. 78, 85—~ Res-judicata—Oivil Procedure
Codt, 5o 13— Meaning of *“ between porties wader whom they or any of them claim*
Upon the death of G, a Muhammadan, his estate was divisible into eight
whares, two of which devolved upon his son 4, one upon each of his five daugh-

* Wirst Appeal No, 129 of 1885, from a decree of Maulyi Muhammad Abdul

~ Bayit Bhan, Subordinate Judge of Mainpuri, dated the 23vd April, 1885

(1) See next case,



