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not dismissed under ss. 556 oi* 557 of tlie Civil Procedure Code. 
This petition therefore is not entertainablo under s. 558 of that 
Codej and it is iniipplicable to aa order uiada, as ours was madej 
under s. 549 of the Code.”  It is extremely difBoult to apply the 
terms of tliia order to tlie petition of the 27th November, and is a 
matter now of uncertainty and dispute what petition ths arder 
speaks o f and what order it speaks of. The eft’ect of it is ap­
parently to maintain in full force the order of the 1-lth August, 
by which the appeal was struck otF the file.

It appears to their Lordships that the case has never been 
fully considered by the High Oourfc.

The question is first, whether the appellant should give 
security ; and their Lordships assume that on the 13th September 
he was ordered to give security after hearing him ; and next, 
whether, on giving security, the appeal should be restored to the 
file. That seems never to have been considered by the High 
Court, because they hold that the petition of the 27th November, 
which was to restore after tendering security, was not eutertainable 
and could not be listened to. Their Lordships will humbly ad visa 
Her Majesty to make an order that the appellant raiy give secu­
rity for the costs mentioned in the order o f the 3rd June, 1882, 
of such nature as shall bo satisfactory to the High Ooarfc and within 
such reasonable time as shall be fixed by that Court ; and that 
upon his giving such security his appeal shall be restored to the 
files of that Oojart. There will be no costs of this appeal.

Solicitors for the appellant: Messrs. Oelime and Summerhays^

Solicitors for the respondeat : Mr. T. L. WiUon.
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Before Sir Comet' Peiherant) h't., Chief Justice, and M r . Justice Sli'oiffht.

LA K H M I C H aN D  ( P l a i n t i f f )  v .  G A T TO  B A I  (D e fb n p a n t )*

Adoption-^Hindu Lava—Jains— Second adaption bi/widow.

In  a suit to whieli the parties were Jains, and in which the plain'tifl! claimed 
a declaration thut he viras adopted by the defeu iaut to her deceased husbaiid, and

* First Appeal No. 134 of 18S4, from a, decree of Maulvi Miihammad Bftsai'* 
lu-lah-Khan, Subordiuttte Judge of Aligarh dated the 27til Jaue, 18S4.
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that US .sndr aJnpteil son ho was entitlea to all the property le^t by her deccasotl 
husband, it was found that silb?equent to tho husband’s death, the defendaufc bad 
adopted another person, yjho had died prlov to the adoptiou o f  the plaintiff, and 
■without leaving widow or-child.

ifcW  that the poM^ers o f a Jain widow, esoepfc t^at she can moke an adop­
tion without the petmission o f her husband or the consent o f Ms heirs, and may 
adopt a daughter’s son, and that ilo cereraotiips are necessary, are controlled  by 
the Hindu law of adoption, and the Krltimn, form  o f adoption not being 
I'ecognised by the Jain communir.y, or i^mnng the TJindus of the North-W estern 
Provinces) it must be asanmeJ that the widow had power to make a second adop­
tion, and that such adoption was to her husband.

He.hi thereifote that the adoption oi the plaintifE was valid and effiectiye.

Held that the effect o f  the secoiM adoption being to make the second 
adopted son the son o f the deceased husband, he mast be treated as if lie 
had been boru^ or at all ex-ents conceived, in the haaband’s lifetim e, and 
his title related back to the death o f the elder brother, the first adopted son, so 
that if the elder brother left tJo widow or child who woald succeed him to,the' 
esclusion of his yonngei’ brother, the second adopted son would succeed as heir 
to the father. SJieo Singh Mai v. Dalcho (1) referred to.

T he parties to this suit were Jains (Saraogis). The plain tit? 
sned til6 defendant for a declaration that he was adopted iu Jan­
uary, 1856, by the defendant to her deceased husband Kisheri 
Lai, {Yiho died iu September, 1843,) and that as stt'ch adopted son 
he was entitled to possession, of all the property left by Kislieii 
LaL The defence to the suit was, that subsequent to the death o f 
her husband Ivishen Lai, the defendant, in 1844, had adopted one 
Hemi Chand, in whom the whole estate had thereupon %̂ ested,. 
and that she had consequently no power to make a seoond adop­
tion ; and that, in fact, she had not adopted the plnintifF.

It appeared that not long after the death o f Kishen Lai the' 
defendant had adopted Nemi Ohand. Nemi Chand died in August, 
1855, attha age of 13 years, without leaving either widower child'. 
The lower Court dismissed the suit, holding that the defendant 
had not adopted the plaintiff, and that she could not do’ so, tlie 
adoption of a second son not being valid, accordiog iio the pre-- 
cepts of the Jain religion,

The plaintiff appealed to the High Court, contending that the' 
lower Court was in error in holding that his adoption by defen­
dant was not established, and that the defendant had no power 
-jaake i t . .

Cl) I  L. B., 1 All 6'SS ? L.R., ^ Ap. 87*



Mr. IF. M. Colviiif Mr. C. B . Bill, and Pandit Ajudlda S a th  
for the appellant. ^

Mr. G. E. A , Eoss and Mr, T. €onl<in,*fov the reispondeni;.

P ktheram, Ci. J,, and Straight, J. (After coming to the con­
clusion that the adoption of the plaintiff was established, observed 
as follow's):—■

But it is said for the respondeiit, even i f  this be so_, that is 
something short of proof o f an adoption to Kishen Lai. W e do 
not feel pressed by this eonteution i if there was an adoption, in 
fact, we think it must be taken that it was an ordinary adoption 
to her deceased husband. It is true that the powers o f  a Jain 
widow in the matter o f adoption are of an exceptional character, 
namely, that she can make an adoption without the permission of 
ker husband or the consent of his heirs, and that she may adopt 
a daughter’s son i and further, that no ceremonies or forms ara 
necessary. But, except that in these respects it is not controlled 
by the Hindu law of adoption, we think that in all others its 
principles and rules are applicable, and that the Kritim i form of 
adoption not being recognised in the Jain community, or among 
the Hindus of these Provinces, it must be assumed that she had 
the power to make a second adoption, and that such adoption 
was to her husband.

The only remainins; cpiesfcion o f law is, whether the defendant 
having once adopted Nemi Ohand after the death of her husbandj 
and the whole “estate having vested in him, she had the power to 
make a second valid adoption to her husbandj so as to divest 
herself a second time o f the property, and to vest it in the second 
adopted son.

■ It  is contended on behalf of the defendant that upon the death 
of-Nemi Ohand, the estate of Kishea Lai vested in her as hi  ̂
heir, and not as the heiress of her deceased husband, and that it 
could not afterwards be divested so as to vest in another person 
as a second adopted son of her husband. This, however, does 
not seem to us to be the case, as the effect of the second adoption 
being to make the second adopted son the son of her husband, he 
must be treated as i f  he had been born, or at all events con- 
oeiTed, in the lifetime of the husband, and his title relates back
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to the date of the death of the elJer b r o t h e f j  the firsfc adopted s o n  ;

so that if *.he elder brother has lefc no widow or child who would 
succeed him to the .exdusioii of his younger brother, a second 
adopted son succeeds as heir to the father.

This vievf seems to us to bo the reaaonable and necessary con- 
seqiienee of the fiction that the widow, by adoption, makes the 
adopted sou tlie son of the daceased huabund, and it appears to 
ba ill acfordance with that taken by tiia Privy Ooimeil in the 
cas6 of Sheo Singh E<xi v. JJakho {I), and with the statement of 
the 'customs of the Jain9 as deohired by Seth Raghunath Das 
and the other lay witnesses for the plaintiff. It is true there is 
a difference of opinion on the question of the custom among the 
expert witnesses, but in our opinion that of the lay witnesses is 
of infinitively more value on. this point; and for thase reasons we 
think that the defendant had power to make a valid adoption to 
tar husband a second time  ̂ and that the adoption of the plaintiff 
was valid and effective.

1880 
M ay 4.

Mtfore M r, Justice Straight, OQij. ChieJ Jusiice, and M r, Justice Tyrrell,

I D X I  ( A p f l i o a m t )  V. A M I E A N  ( O p f o s i t e  P a r t y . ) *

Miihammaditn l&iM— Cuslody of children-^ dct I X  of 1861, s, 5-— Appeal,

The MulLammadan law takoa a more liberal view of tlie mother’s rightis m th  
regard to' the cuistody of her children thim does the English law, viuder which th& 
father’s title to the custody of hia children subsiats from the moment o£ their birth, 
•while, under the Jluhammadan law, a mother’s title to such custody reraaiae till th'S 
children attain tlae age of seven years.

An application was caade by a Muhammadan father under a. 1 o f  Act I S  
o f 1861 tliat Ms two ruiaor children, aged respectively 12 and 9 years, should ho 
taken out o f the custody o f their mother and handeu over to hia own custody. 
The application having beeu rejected by the District Judge, an appeal waa pre­
ferred to the High Court as an appeal from an order. It  was objected to the 
hearing of the appeal that, in -view of s. 5 o f  A ct I X  of 1861, the appeal should, 
have been as from a decree, and should have been made under the rules applicabfe 
to a regular appeal.

Held that, looking to the peculiar nature o f the proceedings, the objectioii. 
■Was a highly technical one, and as all the evideixce in the case was upon the 
record and was all taken down in English, it would only be delaying the hearing 
o f  the appeal upon very iuadeq;u!).te grounds, if the objection were allowed.

* First Appeal No. 45 of 1886, from an order o f W . H. Hudson, Esq,,, sTudg,® 
o j Jaunpur, dated the 20th .February, 1886.

(1) I. L . E ., 1 A ll. m  i L , R ., 5 led . A p . 8?.


