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Before concluding, I must remark, that acoordnig to ilie state­
ments of Snkhai and Piru, tLe jewels ware given on tJie Jiiglif: 
o f  tbe murder to one Durga Tewari. IS is not clear from tie 
statements of Flru whether Dnrga wag aware of the mannor in 
which the jewels had been obtained ; but, if Snkhai be believed, 
Darga was not awara of it, and did not know that the ornaments 
were the proceeds of a murder. It is lemarkablo that‘Durg'a 
Tewari was never placed in the witness-box to state M'-hat actuallv 
happened, and whether the jewels were in fact handed to Iiirn as 
stated. This evidence would have been important; heoause I ara 
J3ot sere that if the jewel'^ had been handsd to him in tbe presence 
o f all the prisoners, i mined lately after the murder and near the 
ŝcene of it, there would not have heea corroboration of tlio state­

ments of those two persons. M j brother Tjrrell and 1 have 
Jiiost ansionglj considered thi3 case. We may of course have our 
suspicions as to the correctness of tha conclusions arriv êd at by 
the Jnd^e and the assessors ; bnt onr decisions in ci'iminal case;?, 
and espeeiallj in so grave a matter as a capital offence, must not 
depend on mere suspicion but must he regulated by the principles 
o f law laid down for the guidance of Courts of Justice. W e have 
no alternative bat to allow the appeals of R.im Saran, Mohib Al/, 
and Ram Ghulatn, and direct that they stand acquitted. With 
regard to Pirn, his appeal is digmissed, aad we direct that the 
capital sentence be carried into esectition.

Tyrrf.ll, J.— I fully concur in what has fallen from my bra® 
ther Straight and in the orders he proposes.
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[Ou A<ppeal from tlie High Cjurfc, Nortli-Western ProviucfeB ]
Civil PrQcediire Goda, e. 549.

A n  appeal, althougli it may have been rejQcted by tlis appellate CoiU't, 
tmdor B. 549 of the Code o f Civil Procedure, tipon failui'B by the appellant 
1:0 furnish security demanded und«r that section, may be restored) on ■siifBcient 
grpunds, at the Court’ s discretion.

^  Preseut; Lo r® Bh o k -BURS, Loud M oskswijli.} Loub HuBuoasii,
B . COOGH.

P. O’* - 
18S6

i ^ e l r u a r y  V l ,



1 8 8 ( 3  T h e  H i g l i  C o v i r t  l i a v i i i g  a p p a r e n t l y  t r e a t e d  a u  a p p e a l  a a  t l i o u g l i ,  a f t e r  r e j c o -

t i o a  o f  i t  u n d e r  t l i e  a b o v e  " s e c b i o u ,  a  p e t i t i o n  t e n d e r i n g  s e c u r i t y  t o  t h e  a u i o u n f c  

B a l 'Sv a n t  d e i u i i n d e d ,  a n d  a s k i n g  r e a t d ' r a t i o n  o f  t h o  a p p e a l ,  w a s  n o t  e n t e r t a i n a b l e  a n d  c o u l d  

K i k g i i  c o n s i c ' c r e d ,  b y  t L e  J u d i c i a l  C o i n i n i t b t ' e  t l i a t  r e s t o r a t i o n  -v v a s  w i t h i n  t h e

D a u x , 4 t  C o u r t ’ s  d i s o r e t i o u  a n d  t h a t  t h e r e  w e r e  g r o i m d a  f o r  i t ,  u p o n  t h e  a p p e l l a n t ’ s  g i v i n g

S l ^ G l I .  a p p r o v e d  s e c u r i t y  w i t h i n  s u c h  t i m e  a s  t h o  C o u r t  m i g h t  f i x .

A p p e a l  by special leave from an order (29tli Novembci’j 1882) 
of the Higb UoLirfc, refusing to restore to the file an appeal rejected 
(14th August, 1882) for default in furaishin^ security for coats 
demanded by its previous order (26th June, 1882).

The present appellant, as the son o f the deceased elder brother 
of Jagendra Balli, deceased, late Raja of Sikri, obtained a decree, 
{21st November, 1881) in the Court o f the Deputy Commissioner 
of Jalaun against the respondent, the late Raja’s younger and 
surviving brother, Tor possession of the raj estates. This decree 
was reversed by the Commissioner o f Jhausi oti the 28th February
1882, and against it an appeal to tha High Court was filed on the 
5th May followiug. Oo the 3rd June, the respondent obtained 
an order under s. 511 of the Code of Civil Procedure^, calling- 
on the appellant to show cause -why security to the amonnfc of 
Es, 2,500 should not be given by him for costs of the appeal. 
Oq this the appellant did not appear  ̂ and the High Court, on the 
26th June, made the order that the appellant should deposit secu­
rity within six weeks. On the 5th August, three days before tho 
six weeks expired^ appellant showed cause why ho should not be 
ordered to give security. This, however, had no effcct to prevent 
the High Court, on the 14th August, striking the appeal off the 
file with costs, on the ground that this was “  o f necessity,”  as the 
security had not been filed within the time prescribed.

On the 9th September following the appellant presented a 
petition for the restoration of the appeal, alleging that the order o f 
the 3rd June had not at any time been served upon him, and offer­
ing security to the amount fixed in the order of the 3rd June. On 
this notice to the respondent to show causa was issued, and cause 
being shown on the 29th November, 1882, the petition of rostora-- 
lion was rojectcd by an order of that date, of which the terms 
are set forth iu their Lordships’ judgment.

The appellant on the 28th January, 1883, applied to tho High 
C ĵurt for ])crmissioii to appeal to Her Majesty iu Coimdl  ̂ and
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notice to the opposite party having been issued, midev section 600 
of the Code of Civil Procedure, the certifiGa|e of leave to appeal 
was refused.

On tlie 12tli December, 1883, on the appelhint’s petition set­
ting forth the aLove facts as grounds, on which petition Mr. 
IF. A. B^aikes appeared for the petitioner, spccial leave to appeal 
was granted by the Judicial Committee.

On this appeal, Mr. R. F. I)ojne and Mr. IF. RalJces, for the 
appellant. Whether the order of the 26th June, 1882, was rightly- 
made or not, that of the 14th August was clearly made without due 
regard to the appellant’ s not having had an opportunity to show 
cause, a fact which appeared on his petition of the 5th August. 
The order of the 29th November, 1882, was wrong for the same 
reason ; and the tender of security should have been held sufficient 
to secure to the appellant the appeal to which he was entitled.

Mr. T. II. Cowie, Q. 0., and iMr. C. Aralhoon, for the res- 
}iondent. The High Court rightly exercised its discretion to refuse 
to re-adinit an appeal, rejected strictly within the terms of s. 549.

Counsel for the appellant were not called upon to reply.
Their Lordships’ judgment was delivered b j

L o r d  H o b h o u se ,— This come before their Lordships in rather a 
peculiar way, and there is some difficulty in saying what in substance 
is the proper course to be taken. It appears that the appellant is 
seeking to recover property in the possession of the respondent, and 
that being defeated before the Commissioner o f Jhansi, he appealed 
to the High Court. The respondent applied that the appellant 
might give security for costs, and on the 3rd June, 1882, the 
High Court made an order directing the appellant to show 
cause Ŷhy the respondent’s petition should not be granted. That 
order to show cause was not properly served upon the ap­
pellant, and on the 20th June, the appellant, then, as if; would 
seem, knowing nothing about the order, a further order was made 
by the High Court in these terms:— “  Appellant has not appeared, 
and he is hereby required to deposit security to the extent of 
]Js, 2,500 wdthin six weeks from this date ”  viz-, by the 8th 
August. On the 5th August the appellant presented a petition 
showing cause why he should not be ordered to give security, and
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on llie 14tli August another order was made by the High Conrt, 
It is simply in these terms Security has not been filed within 
the time presoribed by the Court. The appeal is therefore o f 
necessity struclc oif the file with costs.”  Whether the Court con­
sidered the merits of the cause then for the first time shown by 
the appellant, does not appear ; but if they did, he was not allowed 
any time at all to tender his security. On the 9th of September 
the appellant presented a petition in which he stated the non- 
service of the original order to show cause of tlie 3rd Jane, and 
Ins ignorance of it nniil he sot, information in time to fde his 
petition on the 5th August; and lie prayed for the restoration of 
the appeal. It would seem that, on that petition, an order AVas 
made dated 13th September, 1882 ; but their Lordships cannot 
tell certainly upon what proceedings that order was made, nyl’ 
Gan they do more than guess at the terms of it, for by some omis­
sion which is entirely unexplained, that order has not been trans­
mitted to this country. The direction given by Her Majesty on 
the petition for leave to appeal was that the High Court should 
transmit the prior orders and also all subsequent orders relating 
.to the refasal to restore the appeal, but for some reason or other 
this order has not been transmitted. The nature of it can onl_y bo 
.Slathered from a subsequent order which was made in this way. 
'On the 27th November, 1882, the appellant again petitioned the 
High Court, and in that petition he states that “ in obedience to 
the order of the Court, dated 13th September, 1882, the petitioner 
submits herewith two security-bonds for Ry. 2,500, as detailed 
below, and prays that proper order may be made for tlm reatora- 
tion of the appeal to its original number of file.”  Therefore it 
would seem that by the order of the 13th September, the Court 
“had held that the appellant must give security, and had allowed 
time for the purpose. On the 27th November ho tenders tho 
security and asks that the proper order may be made for the 
restoration of the appeal. Upon that there comes an order of tha 
29 th Novo mb eij which their Lordships have great difficulty in 
understanding. It is a very short one. It does not say on what 
petition or proceedings it was made except that it was on a peti­
tion of the appellant, it does not state who appeared upon it» 
Xbo W'hole o f the order is this The petifciouor’s appeal was
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not dismissed under ss. 556 oi* 557 of tlie Civil Procedure Code. 
This petition therefore is not entertainablo under s. 558 of that 
Codej and it is iniipplicable to aa order uiada, as ours was madej 
under s. 549 of the Code.”  It is extremely difBoult to apply the 
terms of tliia order to tlie petition of the 27th November, and is a 
matter now of uncertainty and dispute what petition ths arder 
speaks o f and what order it speaks of. The eft’ect of it is ap­
parently to maintain in full force the order of the 1-lth August, 
by which the appeal was struck otF the file.

It appears to their Lordships that the case has never been 
fully considered by the High Oourfc.

The question is first, whether the appellant should give 
security ; and their Lordships assume that on the 13th September 
he was ordered to give security after hearing him ; and next, 
whether, on giving security, the appeal should be restored to the 
file. That seems never to have been considered by the High 
Court, because they hold that the petition of the 27th November, 
which was to restore after tendering security, was not eutertainable 
and could not be listened to. Their Lordships will humbly ad visa 
Her Majesty to make an order that the appellant raiy give secu­
rity for the costs mentioned in the order o f the 3rd June, 1882, 
of such nature as shall bo satisfactory to the High Ooarfc and within 
such reasonable time as shall be fixed by that Court ; and that 
upon his giving such security his appeal shall be restored to the 
files of that Oojart. There will be no costs of this appeal.

Solicitors for the appellant: Messrs. Oelime and Summerhays^

Solicitors for the respondeat : Mr. T. L. WiUon.
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APPELLATE CIVIL.

Before Sir Comet' Peiherant) h't., Chief Justice, and M r . Justice Sli'oiffht.

LA K H M I C H aN D  ( P l a i n t i f f )  v .  G A T TO  B A I  (D e fb n p a n t )*

Adoption-^Hindu Lava—Jains— Second adaption bi/widow.

In  a suit to whieli the parties were Jains, and in which the plain'tifl! claimed 
a declaration thut he viras adopted by the defeu iaut to her deceased husbaiid, and

* First Appeal No. 134 of 18S4, from a, decree of Maulvi Miihammad Bftsai'* 
lu-lah-Khan, Subordiuttte Judge of Aligarh dated the 27til Jaue, 18S4.
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