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it was delivered to exceute it. He would ia fact Iiave failed in 
his duty in not osecntiug it; and any resistance to liim will be 
resistance to a public servant in tlie cxeciitiou o f  Ins duty as such. 
The officer was acting under s« 353 of the Indian Penal Code, in 
good faithj under colour of liis office. I may notice as bearing on 
the question that the act of the accused does not cease to be an 
offence on the ground that the act was done in the exercise o f  the 
right o f private defence, as there is no such right under s, 99 ,̂ 
Indian Penal Code, against an act done or attempted to bo done by 
a public servant acting in good faith under colour of his office, 
though that act may not be strictly justifiable by law. Looldng 
to the facts o f the case, I am o f opinion that the option o f a fine 
may be given, and I alter the sentence in each case to a fme o f 
Bs. 10, or rigorous imprisonment for one month.

Conviction affirmed.
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Before Jusilce Straight, Offg, Chief Justice) and Mr, Justice Tprcll,

NURA BIBI (PlaintutT?) i>. JAGAT NARAIN and otheks (Dejtendants) *

Mortgage— Johtimarl^ige— Redemption by one morlgagor-—SuU hy other mortgagor 
for his share— Suit for redenipiion— Act IV  o f  (^Transfer of Property 
Act), S3, 95, IQO—Linitaiion—’Act K V of 1877 {Limitation Act}, sch ii, iVijs. 
12ii  ̂ liS ~B u rd en  of proof, .

K  and J Jointly mortgaged 86 salaams or sliares of an estate to C, giving Iiim 
pp%SessioQ. G ti’aasferred Iiis rights aa mortgagee to T  and M, In execution of a 
d^ree for raoucy agaiiisC K  hold by Mj K ’s riglita and interests in the morfcgaged 
property were sold, and were purchased by P, whoBQ lioirs paid tlia entire morfc- 

■ gage-debt. R, an heir of J, sued tko hoira of P, to recovcr from tliera possession 
of J’s sabams in tbo mortgaged property, on payment of a proportionate amount of 
tli<3 moiftgage-money paid by P. The plaintiff alleged that the inortgag© to G had 
been made forty years before suit. The defendants contended that a much longer 
period had expired since the date of the mortgage, that forty-one years had elapsed 
since O transferred his rights as mortgagee, that they had redeemed the property 
tiVventy-onQ years ago and had been since its redemption in proprietary and 
adverse possession of the sahaatg in suit, and that the suit was barred by limitation, 
Neither party was aware of the date of the mortgage, and neither adduced any 
proof offi the point.

^ SacoDti Appe.d No. 109S of 1SS5, from a decree o f I ’. E. Elliot, Esq., District 
Judge of Allahabad, dated tln5 26th Juue, 1S85, rcvert-ing a decrce of , Rai Tsgadit 
Indar Naraiji; JJimsi/ uf Allahabad, dated th,t> 2nd janyai^, 18S5,
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Held, applying tlio Reputableprmciplc adoptcd iu  88.95 ai\d 100 o£ tlie Ti'anafcx 
o£ Property Act (IV  of 18S2), tliat tlio owner of a portion of a iuortg.agea estate 
wliiclx ta s  been, redcotucd by liis co-m oi'tgagor, luis tlio right to I’eclecin such 
portion from lais co-movtgagor, and a suit brought for that purpose w ould  be iu the 
nature of a suit for rcdcniptiou, and would naturally fall -within the definition of 
No, H8, sch. i i o f  the Limitation A ct (X V  o f 1877), and it was not pos.siblcj fo r  
one o£ two mortigagors, redeeming the whole m ortgaged property  behind the back 
of the other, to change tho position of that other to something loaa than that o f a 
mortgagor, or to abridge the period of liniitatiou w ithin which ho ought to com o iu 
to redeem.

Held, therefore, that No, 148 and not No. 134 of sell, ii o f the Limitation A c t  
was applicable to  the siiit.

Umrunnlssay, Muhammad Yar Khan (1) distinguished, Faneham Singh v. 
All Ahmad (2) referred to.

Held also that the defendants being adm ittedly  in posasession, though the 
exiateiice of a mortgage as the origin of their possesBion was conceded by them, it  hi.y 
upon the plaintiff to  give ivvm a facie proof of the subRisteneo of that mortgage 
at the date of suit, bu t that assuming that notice was given to  the defendants 
by the plaintiff to produce the m ortgage-doed, and that they  failed to do ,so, 
very slight evidence t( ould have been suiFieient to satisfy tho obligation w hich lay 
on the plaintiff, Eishan .Duit Ilani y, Narcndar Bahadoo]\ Singh (3) referred to ,

T h e  facts of this case were as follows ;— Two Muliamraadan 
ladies, named KliubaQ Bibi and Jan Bibi, owned respectively 31 
saliams or sliares and 5 saliams or sliares of a certain estate. They 
jointly mortgaged the 36 shares to one Chitu, giving liim posses­
sion. Ohitu transferred his rights as mortgagee to persons called 
Ttija Bibi and Makhdum Bakbsh. Muklulurn Bakhsh lield a 
decree for money against Khuban Bibi, and he caused her riglits 
and interests in the property to be put up for sale in execution o f 
that decree, and tlie same were purchased by one Panna Lai 
whose heirs paid the mortgage-debt. Tbo plaintiff in this caso 
was the heir of Bamzan, one of tlio heirs of Jan Bibi. She claimed 
to recover from tho heirs of Pauna Lai possession of Jan Bibi’a 
5 sahams, on payment of a proportionate ainonnt o f tho mortgago- 
money paid by Fauna Lai.

The plaintiff alleged that the mortgage to Ohitu had been made 
forty years before suit.

The defendants set np as a defence that a much longer period 
than forty years had expired since the date o f the mortgage j -tliat

(1 ) I. L . B ,, 3 All. 24. - (2 )  L  L . R „  i ,  gg, 
i k  Ap. 8&.
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forty-one years liad passed since Ghitu had transferred Lis right as 
mortgagee ; that they had redeemed the mortgage 21 years ago, 
and had been since its redemption in proprietary and adverse 
possession o f the shares in suit ; and that the suit was barred by 
limitation.

The Court of first instance (M unsif o f Allahabad) gave the 
plaintiff a decree, applying No. 148, sch. ii of the Limitation Act, 
and holding as follows on the question of limitation

The plea of limitation which has been set up is, in the opinion 
o f the Court, untenable. To render a claim barred by limita­
tion it is necessary that full sixty years should elapse after the ex­
piry of the terra of the mortgage. The defendants do not know 
when the mortgage was originally made to Chitu. The plaintiff 
also is unaware of this. The burden of proving that sixty years 
have elapsed, however, rests with the defendants ; but they have 
failed to adduce any proof and therefore the plea set up by them 
fails. The burden of proof is thrown on the defendants for two 
reasons— (i) because they affirm a fact which the plaintiff denies, 
and (ii) bescause the burden o f proof rests with, the party which 
would be the loser if no evidence were given by either party. 
The law takes great care that mortgaged property should not 
pass from the hands of the original owners to the hands o£ 
strangers. The defendants try to create thoir proprietary title in 
the property, and therefore the burden of proof should be throwQ 
, on them.”  *

The defendants appealed, contending that the suit was 
governed by No. 134, and nob No. 148, o f the Limitation A ct j and 
that the burden of proof as to limitation was on the plaintiff, and 
nqt on them.

The lower appellate Court (District Judge of Allahabad) held oa 
these points as follows

“ W ith regard to the first of these two contentions, the appel­
lants seek to show that art. 148 applies only to an original mort­
gagee, and not to others to whom a mortgage has been transferred, 
and that as the defend an ts-appellants, if  not, as they assert, pro­
prietors, must be held to have purchased the mortgage from the :
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mortgagees, the case comes under art. 134 aiul is governed by tlio 
twelve years’ period oflimitation. No authority has boon cited in 
support of this contGntionj and I am unabkj to soo that tlio plaintiff- 
responcieiifc is ptlior than the owner o f an equity o f rodemptioUj 
suing a mortgagee to redoom or recover possession of immov­
able property, or that the circiiuistauces, as stated above, deprive 
the plaintiff-respondent of the longer period of limitation prescri­
bed by art. 14b.

“  Bat on the second point I hold the lower Court’s finding to 
have been mistaken. The oum lies on the plaintiff, and noton tho 
dafendaiits-appellanta. I  quite concur in tlio finding that the 
defendants cannot bo said to have had proprietary possession. 
They purchased the equity of redernptioQ o f Khuban’s shares 
only, not of those of J an Bibi’s ; and the fact that the mortgage 
was executed jointly by Khuban and Jan, .'ind that tho appellants 
paid off the whole, does not seem to give them any better position 
than that of niorcgagees in respect of Jan Bibi’s shares. They 
acquired in those shares the right o f the mortgagee and nothing 
inore.

, “  Bat it 13 clearly the doty of the plaintiff to prove that the stiit
lias been iustifcufced within sixty years of the time wlien tho riglii 
to redeem accrued. Her suit is possible only under art. 148, and 
she has therefore come into court on the averment implied in its 
conditions : neither the fact that tho averment is challenged by 
the defendants, or that they admit a mortgage, seems to me to shift 
the burden on to them.

^̂ ■The point was not mad© the subject o f a clear issue by the 
lower Court, though considered in its deoi.9ion and presuniablj 
argued before it. The plaintiff-respondcnt’s pleader has been 
offered, and has declined, further opportunity of adducing proof. 
It is apparent that the plaintiff-respondent is in fact unable to give 
such proof. She stated in her plaint that the original mortgage 
took place forty years ago, but the defendants-appellants have 
proved that lorty-ono years have elapsed since the transfer by GhitP^ 
the original raortgagce, to Teja Bibi and Makhdum Bakhsh.

Under those circumstaucegj I m i of opinioii that the plaiatiff-" 
regpoudsnt’ s suit, must fuil’ '



The plaintiff appealed to tlio High Court. .̂S3s

Pandit Sundar Lai, for the appeHant. Biei

Babu Jogindro Nath Chaudlm, for the respondenls. RaeTik,

Straight, Offg. O.J., and Tyrrell, J .— W e think the lower 
Courts were right in bolding that the period o f limitation appli­
cable to a suit of this nature is that provided by art- 148 of Act 
X V  of 1877. It was so decided by Pontifox, J., in an unreported 
Calcutta case mentioned on page 162 of Mr. Blitfcra’s ex'cellenfc 
work on Limitation; and our only difficulty is a Fall Bench ruling 
of this Court in Umrunnissa v. Muhammad Yar Khan (1), which 
at first sight appears to be at variance with this view. Upon 
examination, however, it will be seen that the applicability o f art.
148 to the facts of that case was never raised or considered, the 
arguments and ratio decidendi heirig confined to the question of 
whether, assuming art. 144 to supply the limitation, there had 
been adverse possession on the part of the defendants which would 
defeat the plaintiff’ s suit. It was held that there had not ; but 
beyond this the decision did not and could not go, and the point 
now before us may therefore be regarded as res Integra. In the 
ruling of Pontifex, J., above adverted to, that learned Judge 
speaks of the co-mortgagor who redeems the entire mortgage as 
“  standing in the shoes of the mortgagee ”  in respect o f such portion, 
o f the redeemed property as belongs to the other mortgagor, and 
this Bench decided much to the same effect in Fancham Singh v.
Ali Ahmad (2). The equitable principle recognised in these rul­
ings is now embodied iu s. 95 of the Transfer of Property Act, 
which declares that “  where one of several mortgagors redeems the 
mortgaged property and obtains possession thereof, he has a charge 
on the share of each of the other co>mortgagors for his proportion 
of the expenses properly incurred in so redeeming and obtaining 
possession.”  What that charge carries with it is explained in s.
100 of the same statute, which says that, where “ by operation of 
law the immoveable property o f one person is made security for 
the payment of money to another, all the provisions hereinbefore 
contained as to a mortgagor shall, as far as may be, apply to the 
owner of such property, and the provisions o f ss. 81 and 82 nlJ 

(1) I. L. R ,  ̂All. U, C'2) 1. L. E., 4 All, 58.
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tlie provisions Ijereinbofoi’o contained as to a moitgagee institnting 
a suit for tlie sale of tlie mortgaged property sliall, so far as tOcay 
be, apply to tlie person having such charge.”  W e only refer to 
these provisions, which cannot govern the mortgage in the present 
case, ■which was long antecedent to the Transfer of Property Actj 
by way of analogy ; biifc applying the equitable principle that they 
adopt, the effect is the same, namely, that the owner of a portion 
of a mortgaged estate, which has been redeemed by his co-mort­
gagor and in its entirety, has the right to redeem soch portion from 
his co-mortgagor, and a suit brought for that purpose will be in 
the nature of a suit for redemption. Such a suit naturally falls 
within the definition of art, 148 of Act X V  of IS??, and we fail to 
appreciate how it is possible for one of twomortgagorsjredeeming 
the whole mortgaged property behind the back of the other, to 
change the position of that other to something less than that of a 
mortgagor, or to abridge the period of limitation within which he 
ought to come in to redeem.

The only remaining question is as to wdiether the learned 
Judge rightly held the burden of proof to be on the plaintiff* 
The defendant is admittedly in possession, and, in our opinion, 
though the existence o f a mortgage as the origin of such pos-» 
session was conceded by him, it lay upon the plaintiff to give 
pnmd facie proof of the subsistence of that mori:gage at the 
date of suit.— Kishan Dnit Ram v. JSarendar Bahadoor Sh\gh (1). 
"We assume that notice was given to the defendants*^by the plaintiff 
to produce the mortgage-deed, and that they foiled to do so, and 
under these circumstances very sh'ght evidence would have been 
sufficient to satisfy the obligation which lay on the plaintiff. But 
she produced none ; and though offered an opportunity to bring 
forward further evidence, her pleader declined to do so. Under 
these circumstances, we think the learned Judge below was right, 
and the appeal is dismissed with coats.

Appeal dismiseedx

(8 ) L . R „  3 Ind. /.p . 85„


