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it was delivéred to execute it. He would ia fact have failed in 1886
his duty in not oxecating it: and any resisfanee to him will he -
resistance to a public servant in the exceuntion of his duty as such,  Lmeeess
The officer was acting under s, 353 of the Indian Penal Code, in Jawx
good faith, under colour of his office. I may notice as bearing on Puasad.
the question that the act of the accused does not cease to be an

offence on the ground that the act was done in the exercise of the

right of private <lefence, as there is no such right under s 99,

Indian Penal Code, againstan act done or attempted to be done by

a public servant acting in good faith under colour of his office,

though that act may not be strictly justifiable by law. Leoking

to the facts of the case, I am of opinion that the option of a fine

may be given, and I alter the sontence in each case to a fine of

Rs. 10, or rigorons imprisonment for one month.

Convigtion affirmed.
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Before My, Justice Straight, Offg. Chief Justice, and Mr, Justice Tyrrell,
WURA BIBI (Pramvtire) v, JAGAT NARAIN anD oriiers (Dereypants) *

M’arl_qages—Joiutmurtg‘r‘igc—-l?cdemp!ion by one morlgaior~=Suit by other mortgugor
for his share— Suit for redemption—det 1V of 1882 (Transfer of Properiy
Acet), ss. 98, 100—Limitation—dct XV of 1877 (Lamitation Aet), sch i, Nes,
134, 148 — Burden of proof,

& and J jointly mortgaged 38 sabams or shaves of an es‘ba’ce to C, piving him
ho‘!zsesmon, C transierred hisrights as mortgagee to Zand #, In csecution of a
J_eelee for moncy against K hold by M, K’s rights and interests in the morbgaged
properby were sold, and were purchased by P, whose hoirs paid the entire mort-

-gage-debt, . R, an heir of J, sued the hoirs of P, to recover from them possession
of J's snhams in the mortgaged property, on payment of a proparbionai;e amount of
the morbgage-money paid by 2, The plaintilf alleged that the mortgage to C had
been made forty years before suit, The defendants contended that a much longer
period had cxpired since the date of the mortgage, that forty-one years had elapsed
sinee C transferred his rights as mortgagee, that they had redeemed $he property
twenty-one years ago and had been since its redemption in proprietary and
adverse possession of the sahams in suit, and that the suit was barred by limitation,

Neither party was aware of the dake of the mortgage, and ncither adduced any
proof an the polnt.

. *Sccond Appeal ’\To 1098 of 1885, from o decree of T. B, Elliot, Tsq,, District
Judge of Allahabad, dated the 26th June, 1885, reversing o decres of Rai Pandit
dadar Narais, A_nrnsl,f of Allahapad, dated the 2nd Jsmualy, 1884,
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Fleld, applying the equitable principle adopbedin gs. 05 and 100 of the Trensfer
of Property Act (IV of 1832), that the owner of a portion of a mortgaged estate
which has been redeomed by his co-morgagor, has the right to rodeem such
portion from his co.morbgagor, and o suit brought for (hat purpose would be in the
aature of a suit for redemption, and would natorally fall within the definition of
No. 148, sch, ii of the Limitation Act (XV of 1877), and it was not possible for
one of two morbgagors, redeeming the whole mortgaged property behind the baele
of the other, to change the position of that other to something logy than that of a
mortgagor, or to abridge the period of limitation within whick he ought to como in
to redeem. . ' .

Held, therefore, that No. 148 and not No, 134 of geh, ii of the Limilation Act
was applicable to the suib.

Umrannissa v, Muhammad Yor Khan (1) distinguished., Pancham Singh v,
Al Almad (2) referred to.

Held also that the defendants being admittedly in possession, though the
cxigstence of a mortgage ns the origin of their possession was conceded by them, itlay
upon the plaintitt to give primd facie proof of the subsistence of that wortgage
at the date of suit, but that assuming that notice was given to the defendants
by the plaintiff to prodnce the mortgage-deed, and that they failed to do so,
very slight evidenge would have been sufficient to satisfy tho obligation which lny
on the plaintiff, Kishan Dutt Rawm v. Nurender Bahaduor Singh (3) referred to,

Tur facts of this case were asg follows :—Two Muhammadan

ladies, named Khuban Bibi and Jan DBibi, owned respectively 31
sahams or shares and 5 sahams or shares of a certain estate. They
jointly mortgaged the 36 shares to one Chitu, giving him posscs-
sion. Chitu transferred his rights as mortgagee to persons called
Teja Bibi and Makhdum Bakhsh., Makhdum Bakhsh held a
decree for money against huban Bihi, and he cansed her rights
and interests in the property to be put up for sale in execution of
that decreo, and the same were purchased by one Panna Lal,
whose heirs paid the mortgage-debt. The plaintiff in this easo
was the heir of Ramzan, one of tho heirs of Jan Bibi. She elaimed
to recover from the heirs of Pauna ial possession of Jan Bibi’a

5 sahams, on payment of a proportionate amount of the mortgago
money paid by Panna Lal.

The plaintiff alleged that the morteage to Chitu had been mado
forty years before suit,

The defendants set up as a defence that a much longer period
than forty years had expired since the date of the mortgage ;-thab .
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forty-one years had passed since Chitn had transferred his right as
mortgagae ; that they had rqdeemed the mqrigage 21 years ago,
and had been since its redemption in proprietary and adverse
possession of the shares in suit ; and that the suit was barred by
limitation.

The Court of first instance (Munsif of Allahabad) gave the
plaintiff a decree, applying No. 148, sch. ii of the Limitation Act,
and holding as follows on the question of limitation :—

¢ The plea of limitation which has been set up is, in the opinion
of the Court, untenable. To render a claim barred by limita-
tion it is necessary that full sixty years should elapse after the ex-
piry of the term of the mortgage. The defendants do not know
when the mortgage was originally made to Chitu. The plaintiff
also is unawareof this. The burden of proving that sixty years
have elapsed, however, rests with the defendants; but they have
failed to adduce any proof and therefore the plea set up by them
fails, The burden of proof is thrown on the defendants for two
reasons—{i) becaunse they affirm a fact which the plaintiff denies,
and (ii) because the burden of proof rests with the party which
would be the loser if no evidence were given by either party.
The law takes great care that mortgaged property should not

pass from the hands of the original owners to the hands of
strangers. The defendants try to create their proprietary title in

the property, and therefore the burden of proof should be thrown
.on them,”

The defendants appealed, contending that the suit was
governed by No. 134, and not No. 148, of the Limitation Act ; and
that the burden of proof as to limitation was on the plaintiff, and
ngt on them,

~ Thelower appellate Courl (District Judge of Allahabad) held on
these points as follows :~—

“With regard to the first of these two contentions, the appel«
lants seek to ehow that art. 148 applies only to an- original mort-
gagee, and not to others to whom a mortgage has been transferred,
and that as the defendants-appellants, if not, as they assert, pro-

prietors, must be held to have purchased the mortgage from the.
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1886 mortzagees, the case comes under art. 134 and is governed by the
— twelvo years’ period of limitation, No anthority has been cited in
Nura Bisr . , " o . ep
o support of this contention, and L am unable to sce that the plaintiff-
JAQAT

Nowaw.  respondent is other than the owner of an equity of redemption,
suing a mortgageo to redcem or recover possession of immove
able property, ot that the cirewmstances, as stated above, deprive
the plaintiff-respondent of tho longer period of limitation preseri~
Led by art. 145,

“ But on the second point 1 hold the lower Court’s finding to
have been mistaken. The onus lics on the plaintiff, and noton the
defendants-appellants. I quite concur in the tiuding thab the
defendants cannot be said to have had proprietary pogsession.
They purchased the equity of redemption of Kbuban’s shares
only, not of those of Jan Bibi’s ; and the fact that the mortgage
was executed jointly by Khuban and Jan, and that tho appellants
paid off the whole, does not secm to give them any better position
than that of mortgagees in respect of Jan Bibi’s shaves, They

acquired in those shares the right of the mortgagee and nothing
inore.

“Buat it is clearly the duty of the plaintiff to prove that the suit
has been instituted within sixty years of the time when tho right
to redeem accrued. Hor snit is possible only under art. 148, and
she has therefore come into court on the averment implied in its
couditions : neither the fnct that tho averment is ehallenged by

the defendants, or that they admit a mortgage, seems to me to shifi
thie burden on to them.

“The point was not made tho subject of a clear issuc by the
lower Court, though considered in its decision and presumably
argued before it. The plaintiff-respondent’s pleader has been
offered, and has declined, farther opportunity of adducing proof.
It is apparent that the plaintiff-respondent is in fact unable to give
such proof. 8he stated in her plaint that the original mortgage
took place forty years ago, but the defendants-appellants have
‘proved that forty-one years have elapsed since the transfer by Chitu,
the original mortgagee, to Teja Bibi and Makbdum Bakhsh.

iy ap Y o lpn ini Y i ad i
- Under these circumstances, T am of opinion that the plaintiff
vespondent’s suit must f4il,”
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The plaintiff appealed to the High Court.
Pandit Sundar Lal, for the appellant.
Babu Jogindro Nath Chaudliri, for the respondents.

Sreaiear, Offg. C.J,, and Tyrrery, J.—We think the lower
Courts were right in holding that the period of limitation appli-
cable to a suit of this nature is that provided by art. 148 of Act
XV of 1877, It was so decided by Pontifex, J., in an unreported
Calcutta case mentioned on page 162 of DMr. Mittra’s excellent
work on Limitation ; and our only difficulty is a Full Beneh ruling
of this Court in Umrunnissa v. Muhammad Var Khan (1), which
at first sight appears to be at variance with this view. Upon
examination, however, it will be seen that the applicability of art.
148 to the fucts of that case was never raised or cons'idered, the
arguments and ratio decidendi being confined to the question of
whether, assuming art. 144 to supply the limitation, there had
been adverse possession on the part of the defendants which wounld
defeat the plaintiff’s suit. It was held that there had not; but
beyond this the decision did not and could not go, and the point
now before ns may therefore be regarded as res integra. Inthe
ruling of Pontifex, J., above adverted to, that learned Judge
speaks of the co-mortgagor who redeems the entire mortgage as
“ standing in the shoes of the mortgages ” in respect of such portion
of the redeemed property as belongs to the other mortgagor, and
this Bench decided much to the same effect in Pancham Singh v.
Ali Ahmad (2). The equitable principle recognised in tnese rul-
ings is now embodied in 5. 95 of the Transfer of Property Act,
which declares that © where one of several mortgugors redecems the
mortgaged property and obtains possession thereof, he hasa charge
on the share of each of the other co-mortgagors for his proportion
of the expenses properly incurred in so redeeming and -obtaining
possession.” What that charge carries with it is explained in s.
100 of the'same statute, which says that, where “by operation of
law the immoveable property of one person is made security for
the payment of money to another, all the provisions hereinbefore
contained as to a mortgagor shall, as far'as may be, apply to the
owner of such property, and the provisions of ss. 81 and 82 and all
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the provisions bereinbofore contained as to a mortgagee institnting
a suit for the sale of the mortgaged property shall, so far as may
be, apply to the person having such charge.” We only refer to
these provisions, which cannot govern the mertgage in the present
case, which was long antecedent to the Transfer of Property Act,
by way of analogy ; but applying the equitable principle that they
adopt, the effect is the same, namsly, that the owner of a portion
ol a mortgaged estate, which has been redeemed by his co-mort-
gagor and in its entirety, has the right to redeem such portion from
his co-mortgagor, and a suit brought for that purpose will be in
the patare of a snit for redemption. Such a suit naturally falls
within the definition of art, 148 of Act XV of 18§77, and we fail to
appreciate how it is possible for one of two mortgagors, redesming
ihe whole mortgaged property behind the back of the other, to
change the position of that other to something less than that of a
mortgagor, or to abridge the peried of limitation within which he
ought to come in to redeem.

The only remaining question is as to whether the learned
Judge rightly held the burden of proof to be on the plaintiff,
The defendant is admittedly in possession, and, in our opinion,
though the existence of a mortgage as the origin of snch pos-
session was conceded by him, it lay upon the plaintiff to give
primd facie proof of the subsistence of that mortgage at the
date of suit.— Kishan Dutt Ram v, Narendar Bahadoor Singh (1).
‘We assume that notice was given to the defendants by the plaintiff
to produce the mortgage-deed, and that they failed to do so, and
under these circumstances very slight evidence would have been
sufficient to satisfy the obligation which lay on the plaiutiff, But
she produced none ; and thongh offered an opportunity to bring
forward further evidence, her pleader declined to do so. Under
these circumstances, wo think the learned Judge below wasright,
‘ond the appeal is dismissed with costs.

Appeal dismisoed;
(3y L. R., 3 Ind. Ap. 85.




