
CRIMINAL EEVISIONAL.

Before M r . Justicc Oldfield,

QUEEN*EMPRESS v. JA3STKI P EASAD  amd othees.

Act X .L V  o f  1860 (_Penal Code), ss, 99, 353— Warrant of arrest in execution o f  a
decree m ly iniliallul by jivoper officer— Civil Proced U7'e Code, sa. 2, 251—
“  Signed ”  — Right oj private defence,

A  wai'j-anfc issued for the arrest of a debtor under the provisions o f s. 251 o f 
the Civil Procedure Code, was initialled by the Muusarim of the Court, sealed with 
the seal o f the Court, and delivered to the proper officer for esecutioa. Tho 
debtor forcibly resisted the officer, and was tiied  and convicted, under s. 333 
of th e Penal Code, of assaulting a public servant in the execution of his duty as 
Euch. In  revision, it was contended, with reference to the requirements of s 251 o f 
the Civil Procedure Code, that the warrant of arrest, having been initialled only, 
was bad and the officer could not legally execute it, aud consetjuentlj no offence 
iftider s. 353 of the Penal Code had been committed.

Held that this contention could not be allowed, and, although it was proper 
that the person signiug a warrant should write his name in full, it could not be said 
that because the signature was confined to the initials o f the name, it was not the 
dtity o f the ofiiGer to execute the warrant.

Held also, with reference to s. 99 of the Penal Code, that the act of the accused 
did not cease to be an offence on the ground that it was done in the esercise of the 
right of private defcuce.

T h is  w as an application for revision of an order o f Hakim 
Muhammad Amjad Ali, Magistrate o f tlie first class, dated tb6 2Ct{i 
January, 1886^ which order had been affirmed b j  the Sessions 
Judge of Benares, Mr. 0. Donovan^ on appeal.

The applicants, Jaaki and five other persons, were convicted 
by the Magistrate o f an offence under s. 353 of the Indian Penal 
Code. It appeared that a warrant for t'he arrest o f Jaiilci in ese- 
cution of a decree had been delivered by the Miinsarim of the 
Court executing the decree to a process-server of the Court called 
Imam Bakhsh. This warrant was not signed by the Munsarimj 
but only initialled by him. When Imam Babhsh proceeded to 
execute the warrant, he was assaulted by Janki and the other 
applicants, his friends.

It was contended for the applicants tha{ the arrest •was illegal, 
the warrant not being signed as required by s, 251 of the Civil 
Procedure Code, and therefore the resistance to the arrest did not 
constitute an offence under s. 353 of the Indian Penal Code,
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Mr. IF, Jf, Coh'W ) lor the apjjlicanlg.
Tlio Government Pleader (Munslu Ram PraBad), for ilio Crown.

. O ldfielD ; J.— This is an upplicaiion for revision o f a oonvicLioii 
nndor 3. SSB, luJian Fonal Code, for aasaultinf^ a public servant 
ill executing a warrant o f arrest, Tho warrant was issued ibr tlio 
arrest of a debtor under ilie provisions of s. 251, Civil Proc.eduro 
Code, It wag signed ^with tlio initials of the Munsarim of tlio 
Court, sealed with the seal of the Court, and delivered to tho pro­
per officer for execution, who was tho officcr resisted.

It cannot bo disputed that the warrant fulfilled the rctiuiremonts 
of s. 251, except in one particular, to which exception ia taken, 
namely, that it was signed with the Munsariin’ s initials and not his 
M l namO; and it is contended that tho warrant was, in conseqnenco*, 
bad, and tho officer could not legally execute it, and consequently 
there was no offence commiUed under s. 353.

I  cannot allow this contention. S. 251 directs that tho warrant 
shaW be signed by tho Judge or such officer as the Court appoints 
in this behalf. S. 2 / referring to the word signed,”  is to this 
effects —“  ^Signed ’ includes marked^ when the person making tho 
roark is unable to sign his name; it also includes stamped with th(5 
name of tho person referred to.”  This paragraph is not very 
explicifcj but assuming it moans that tho person signing should, if 
able to write, write his name in full— and ecrtainly it is proper that 
this should be done isi the case of a warrant— do not hold that 
because the signature on the warrant is conflnod to tho initials o f 
the name, it was not tlio duly of tho officer to execute it,— and re­
ferring to 3. 353 of the Penal Code under which the conviction has 
been made, that is really tho question hero,— and whothor' tlio 
warrant was such a warrant as it was tho duty of tho officer rci“ 
ceiving it to execute.

I think it was. It was in all other respects in form, and in tho
particular of the signaturo it bore what was intended to bo tho 
sigoature of the proper officerj and it bore tho seal o f tho Oourt^ 
and it w'as delivered to tho pro{>er ofHcer to GxecutOj who rcccivod 
it from the officer authorized to issue tho warraiit as tjio warrant 
of the Courty and ith iu k  it became tho duty of tho officer .to whom
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it was delivered to exceute it. He would ia fact Iiave failed in 
his duty in not osecntiug it; and any resistance to liim will be 
resistance to a public servant in tlie cxeciitiou o f  Ins duty as such. 
The officer was acting under s« 353 of the Indian Penal Code, in 
good faithj under colour of liis office. I may notice as bearing on 
the question that the act of the accused does not cease to be an 
offence on the ground that the act was done in the exercise o f  the 
right o f private defence, as there is no such right under s, 99 ,̂ 
Indian Penal Code, against an act done or attempted to bo done by 
a public servant acting in good faith under colour of his office, 
though that act may not be strictly justifiable by law. Looldng 
to the facts o f the case, I am o f opinion that the option o f a fine 
may be given, and I alter the sentence in each case to a fme o f 
Bs. 10, or rigorous imprisonment for one month.

Conviction affirmed.
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Before Jusilce Straight, Offg, Chief Justice) and Mr, Justice Tprcll,

NURA BIBI (PlaintutT?) i>. JAGAT NARAIN and otheks (Dejtendants) *

Mortgage— Johtimarl^ige— Redemption by one morlgagor-—SuU hy other mortgagor 
for his share— Suit for redenipiion— Act IV  o f  (^Transfer of Property 
Act), S3, 95, IQO—Linitaiion—’Act K V of 1877 {Limitation Act}, sch ii, iVijs. 
12ii  ̂ liS ~B u rd en  of proof, .

K  and J Jointly mortgaged 86 salaams or sliares of an estate to C, giving Iiim 
pp%SessioQ. G ti’aasferred Iiis rights aa mortgagee to T  and M, In execution of a 
d^ree for raoucy agaiiisC K  hold by Mj K ’s riglita and interests in the morfcgaged 
property were sold, and were purchased by P, whoBQ lioirs paid tlia entire morfc- 

■ gage-debt. R, an heir of J, sued tko hoira of P, to recovcr from tliera possession 
of J’s sabams in tbo mortgaged property, on payment of a proportionate amount of 
tli<3 moiftgage-money paid by P. The plaintiff alleged that the inortgag© to G had 
been made forty years before suit. The defendants contended that a much longer 
period had expired since the date of the mortgage, that forty-one years had elapsed 
since O transferred his rights as mortgagee, that they had redeemed the property 
tiVventy-onQ years ago and had been since its redemption in proprietary and 
adverse possession of the sahaatg in suit, and that the suit was barred by limitation, 
Neither party was aware of the date of the mortgage, and neither adduced any 
proof offi the point.

^ SacoDti Appe.d No. 109S of 1SS5, from a decree o f I ’. E. Elliot, Esq., District 
Judge of Allahabad, dated tln5 26th Juue, 1S85, rcvert-ing a decrce of , Rai Tsgadit 
Indar Naraiji; JJimsi/ uf Allahabad, dated th,t> 2nd janyai^, 18S5,


