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iio7iP..vel ahsobtiione coulinrjit ( Dig. X L I l , Tit.*I. Sect. I). The case 
o f  Ganesh Rai v. /VasarM!)? ftlreadj roferr eel tOj ignores Sauk
tlii.'j funJameiital principle of law ; aud this is not; tho iirst; occa« NAsi.va Hiei- 
sion upon wbieb my learned brother Oldfield and myself liavo 
taxpressed our disseut from that ruling, and wo did so before in a 
case \_SaVg Ram v. Tirhhai-oan (2)jj in whicli, tho point foL” 
dcteniiiuation was very siiiiilar to this caso.

For these reasons my order in the case is iha6 this appeal bo 
dccreed, that tlio decreos of both tho lower Couits be sot asidoj 
and that the case be remanded to tho Court o f first instance imder 
s. 562j Civil Procedure Code, for trial upon the merits. Costs tcj 
abide tho result.

«

O l d f ie l d ,. J .— I concur in the order of remand.

Cass remajuhiL

FULL BENCH.

B vfa n  M r. Jusii'Ce Siyoiyhi, Offg-, C hief Justice-, Mf. Jnsliae OlifieUl^ M t, 
Juatlce Erodhursi and M r, Justica Tyrrell,

Q U iS E N -E M P E E S S  M A D IIO ,

Pi'i$seculion, tBithdravml f r e m —Crovirnrnent Pleader— IV ilic  Procscntcr-^ Criminal 
l?rQcahire Cod-e, s. 491.

i / 'c M  b y  tlie F u ll Senoli tliat a person ap]>oiiited by tllo  M agistrate o f tlira 
D k t iio t , uuder s. 492 o£ the Crim iual Procodura Code, to  be I’ ublie Prosecutor f< r 
tiie purpoi® of a psn 'ticukr cuse tried  in tlie  C ourt o f Session  ta s  not tije pow er o f  
a ru t)lic  Prosecutor w ith  regard to vatiidraw al from  pro&^ecatiou im der s. 491.

TeIS was a reference to the Full Bench. The point of law 
referred is stated in the order of Brodharstj J., by wham the refer« 
eoce was made.

B roBiiuest  ̂ J .«“ I called for the record o f  this case on pemsal 
o f tlie Sessions statement of the District of Cawnpore for fcliQ 
monili of December; 1885.

(1) I. L R., 5 Ail, 505. (25 Weekly Notea. 18&5. n. 171.
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Maclho Braiimali was coramittotl for trial on a cliarge of nnir̂  ̂
der. After tiie witnesses for the prosccuiion bad been beard, the 
Sessions Judge recorded tho following note and order “  ih o  
Government Pleader, with the consent o f  iho Court, withdraws 
from the prosecution, tinder s. 494, Criminal Procedure Code, 
Accordingly Madho is acquitted o f  murder under s. 302, Indian 
Penal Code.”  The Government Pleader had apparently been 
appointed by the Magistrate of the District, under the 2nd para«» 
graph of s. 492 of the Criminal Procedure Code, to be Public 
prosecutor merely for the purpose of this ease, and as he had not 
been appointed to be a Public Prosecutor by the Governor- 
General in Council or the Local Government/^ he was not, in niy 
opinion, competent, even with the consent of the Court, to with
draw from the prosecution, and tho acquittal o f  Madho B rah mail 
was, I  think, under the circumstances stated, illegal.

There is, however, a passage in a judgment o f a Bench o f this 
Court in the case of Empress v. Ramanand (1), wbich seems 
to support the order of the Sosaions Judge. The observations 
referred to were proba,bly made in the absence o f any discussion 
on that particular point, and it may have been supposed that, as in 
Bengal, so in these Provinces, all Government Pleaders had beeii 
appointed to be ex-ofjlcio Public Prosecutors ; but as the judgment 
lias been reported, and as tho matter is one o f very considorablo 
importance, I refer the ease for orders to the Full Bencli.

The following opinion was given by the Full Bench t —

Straight, OfFg. 0. J,, and Oldfield, Brodhubst, and Tvr- 
BELL; JJ .—-We assume, for the purpose o f  answering this refer
ence, that there was a withdrawal o f tho ease; and we desire only 
to say that we are satisfied that the person charged with the pro
secution had not the power of a Public Prosocutor, with regard'to 
withdrawal,' under s. 494 of the Criminal Procedure Codo.

( 1 )  W e e k ly  NoteSj 1883, p .1 9 0 ,


