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controversiarum pronuntiutione judicis accepity quod vel condempne
tione vel absolutione contingit (Dig. XLII, TiteL Sect, I).  The case
of Ganesh Rui v. Kulka Prasesd (1}, alveady referred to, ignores
this fundamental principle of lawj and this is not the firsé ocea-
sion upon which my learned brother Oldfield and myself have
axpressed our digsent from that roling; and we did so before in a
case [Salip Ram v. Tirbhawan (2)], in whick the point for
determination was very similar to this case.

For these reagons my order in the case is that this appeal bo
deereed, that the decrees of beth tho lower Courts be sot aside,
and that the case be remanded to the Court of first instance under
5. 562, Civil Procedure Codo, for trial upon the merits. Costs te
apido the result,

OupriELD,.J . —1I concur in the order of remand.

Lase pemandad,

FULL BENCH.

B:ﬁnh Mr. Justice Siraight, Offg. Chicf Justice, Jr. Justice 010{/'(, d, Mr,
Justice Brodhurst and Mr, Justice Lyrrel,

QUEEN-EMPRESS v, MADIIO,

Pwﬁsccailwn, withdrawal from —Government Pleader—FPullie Prosecuter — Cetminal
Procedure Code, s, 494,

} Held by the Full Bench that a persen appointed by the Magistiate of the
District, nnder 8. 492 of the Criminal Proeedure Code, to be Pullic Prosceutor for
the purpose of & particular ense tried in the Court of Session has not the power of
a Tublic Prosecutor with regard to withdrawal from prosgeution wnder 5. 494,

Ts1s was a referonce to the Full Bench. The point of law
veferred i stated in the order of Brodharst, J., by whont the refer-
ence was made,

‘Bropuurst, J.-~I called for the record of this case on perusal
of the Sessions statement of the District of Cawnpore for the
month of December, 1885.

(1) L L R, 5 AL 505, (2) Weelly Notes. 1885, n. 171,
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Madho Brahman was committed for trial on a charge of mur-
der. After the witncsses for the prosceution had been heard, the
Sessions Judge recorded tho following note and order :—* The
Government Pleader, with the consent of the Court, withdraws
from tho prosecution, under 8. 494, Criminal Procedure Code.
Accordingly Madho is acquitted of murder under s. 302, Indian
Penal Code.” The Government Pleader had apparently been
appointed by the Magistrate of the District, under tho 2nd para-
graph of s. 492 of the Criminal Procedure Code, to be Public
Prosecator merely for the purpose of thisease, and as he had not
been appointed to be a Public Prosecutor ¢ by the Governor-
General in Council or the Local Government,” he was not, in my
opinion, competent, ecven with the consent of the Court, to with-
draw from the prosecution, and the acquittal of Madho Brahman
was, 1 think, under the circnmstances stated, illegal.

There is, however, a passage in a judgment of a Bench of this
Court in the case of Empress v. Ramanand (1), which scems
to support the order of the Scssions Judge. The observations
referred to werc probably made in the absence of any discussion
on that particular point, and it may have been supposed that, as in
Bengal, so in these Provinces, all Government Pleaders had beei
appointed to be ez-officio Public Prosecutors ; but as the judgmeti
bas been reported, and as the matter is ono of very considerablo
importance, I refer the case for orders to the Full Bench.

The following opinion was given by the [full Bench : —

Strarcur, Offg. C. J., and Onprizp, Broonusnsr, and Tynr-
BELL, JJ,—We assume, for the purpose of answering this refor-

“ence, that there was a withdrawal of the caso ; and we desire only

to say that we are satisfied that the person charged with the pro-
secution had not the power of a Public Prosccutor, with regard te
withdrawal, unders, 494 of the Criminal Procodure Code,

(1) Weekly Notes; 1383, p. 109,
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