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1886  n e c e s s i t i e s  o f  tlic joint family, in respect of wiiicli tbe fatlier, as
head and managing member^ could deal witii and bind the joiufe 
ancestral estate.

Adopting this rule and applying ifc to ilio present case  ̂ it h  
obvious that the Jiidgo below in dealing, wiili it did not appreciate 
the distinction to be drawn as indicatod above, and -tliat liis dcci- 
son does not meet the difiiciiltics of tlio posih’oii. It seems to us 
therefore that tho proper course for us to adopt is to romaiid tlio 
fallowing issues iiudor s. 5GG of tho CuJo for dotonniuation : "

1, As to the Es. 1,200, and Rs. 232 antecedent debts, part o f 
the consideration  for  the sale to tho defendantSj liavo tho pUiintifls 
established that thoso dobts were contracted  for  im m oral pn rposes, 
and that at the time tho salo was im peaehod  tho dofendauts had 
police they wero so contracted  ?

2. As to the Bs. 1,500 paid ia cash to Ram Dihal b j  tho 
defendants, have they proved that thoy made reasonable and 
proper inquiries before handing it over, and that they did it believ
ing it was required for the legal necessities of tho joint fjunily o f 
which tho plaintiffs were raerahers, and that Ram Dihal, as mana<r- 
mg member and head, required it for purposes of the joint family ?

The findings, when recorded, will be returned into thig Conrt.j 
with ten days for objections from a, date to bo fixed by tho Kegis- 
trar.

Before M r. Justice Mahmood and Mr. J n sil e OMfieiti.
3SS6

April 23, MDUAMMAD SALIM (P la in tip f)  v.  NABIAN BiBI anb otiijsrs
(DniO'lNWAK'J’S). *

Civil Procedure Code  ̂ s. 13—J ê.i jmHcata— Dinmissal o f  suit imdc)' 10, cl. iij 
V I f  o f  1870 (Couri l'ee3 Acty— Dismissal o f  suit for  miyotndtir—’Dis- 

miaml of s u i t i n  Us present farm,”

l lie  putcliasev oi certain immoveable properly in csccn tion  o f a Jeeroc sitoil 
for possession o f  tlio Bamo, The RuiS was vlisinwRtid “  iu its present f u m ”  
haisifjat mavjuda), upop two groutuls : -Qi'st, w ith  reference to a. 10 oi; th« Court;
Leea Act (V II oi 18/ 0)j tlie suit was ■uiidcrvahiied and tlio pla.iutill’ hnd
failed to pay, w itliiii th e  time f ixed , add itional courfc-foes requ ired  b y  tlie 

. and Becoiitlly, for  a^iajoindcr. 5'Iic purclia.sor Hubflcfituiutly bfought' tt j-xnjoud, Btitfc.

‘>f iaS5, from  fi decree o f  J , M, C. Sttdubolfc, Esq., 
MniiU'i Vjinh 1 ^ *.̂ 1̂1110, 1SS5, confmxiinf? ji dcc.rce tif

aabordiualcj Judge oi; Aaaa^gt^rli, dated 'tho 2Srd X)c'combc‘r,
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that the dismissal o f (.he form er siiifc was not, undei* tlie aircumstancef!, 1SS6
a decision within the mcaniug o f s. 13 o f the C ivil Procedure Code such as could
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M r the second suit by way o f res judicata,. Sx0HA3rarA!3
fcjALIK

Per MAusfooc, J .— The object oE s. 10, and indeed of the whole o f the Court- 
Pees Actj, is to Ia.y down rules for the coUecfcioa o f  one form  o f taxation, and 
the rule that statutes which impose pecutii.ary ijurdens or encroach upon, or 
qualify  the rights o f, the subject, ihast be strictly construed, applies with special 
force  to.siicli provisions o f the A ct as provide a peualty, whatever its nature may 
foe, S. 10 is simply a penal clau.se to enforce the collcction  o f the court-feeSj 
and dismissal of a suit under its provisions cannot operate as res judicata.

Also per M ahjioqd, J .— The condition in g. 13 o f the Civil Procedure Code, 
that the form er suit must have been “  heard and finally decided” ? means that a 
form er jndgnient proceeding wholly on a technical defect or irregularity, and not 
sspoa the merits, is uot H. bar to a subsef|ilent s u if fo r  the same cause o f  action.
It  is not every decree or judgm ent which will operate as -res judicata,, and every 
dismissal o f a suit does not necessarily bar a fresh action. I t  is necessary also to 
a^iow that there was a decision flnally {.'ranting or withholfling the relief sought.
Mamnath Roi/ Ohoiodliry V. Bha/jbut Mofiap utter (1 ), SJioJcJtei Bcwah r .  MeJidm 
AJundiil (2), DuUabJi Jocfl v, Narayan Lalchu (3), Bmgrav Earji v, Sidki Mahouccl 
Ehrahim (4 ), FaUh Sinyh v..Lachmi Kooer (5 ), Roglioomitk Manrlul v. Juggut Bun- 
dhoo B o (G), and Sailcappa, Chetti v. Rani Kulandapuri NacJuyar (7) referred ta.

A lso per M ahmood, J .— The words ha halsvjat'mavjudtz raijst be takera sis 
amouHtinf? to a permission to Ihe p!a,irjtif£ to bring a fresh suit, within the mean
ing o f s, 373 o f the Civil Procedure Code, aisd could only mean that the Jiidga 
using them in his decree had no inteiitioij to decide the case Iiiiall,yj so as to bar 
tiie adjuiiieatiou upon the merits o f the rights o f  the parties in a futm-e Ittigafcion 
between them. The procedure provided by chapter X X I I  o f  the Code is not tiio 
only manner in whioh a plaintiff can coroe in to Court fo r  the second tim e to ask 
for  adjudication upon the merits o f his tightSj which ivere not adjtidicated upon 
on  the form er occasion ow ing'to some tech n ica l defect which x>̂ 'OYed fatal to tho 
form er suit. Oantsk E ai v , ICalha Prasad (S) dissenteii from, Waisou v. 17,i’
€4lUe.tor of Rajilmkys (9) aad Salig R m i r .  Tirikawau (10) referred to. '

The fticts of this case are stated ia the jiidgnieiii of Mahmoodj J ,

Mr. C. II. J1 ill and Mr. Abdul Majid^ for the appellanfc. 

iiau lv i Basan and Lak Johhu Lal^ for the /e sp o tid en tg . ■

M ah m o o d , J. “ I  accepi; && argum ent addressed to lis b y  M r.
Abdul Majii on behalf of the. appellant, and I would decree tin's 
appealj and, sefcting aside the decisions of both the lower Courts,

the case to the Couri: o f  first instance for trial on tlid
' ' . ' ' '  , . ■ . . _

(1 ) 3 W, R , A c t  X  lla l. m .  (6 ) L L . E „  7 Calc. 214.
(2 ) 11 W . E., 327. (7 )  3 Mad. IL  G. Rfcp. 8f.
(3) 4 B ra. II. a  Rep., A . C., 110. (8 )  I. L . 5 AH. 595.
(4 ) I. L. R ., 6 Bom. 482. , (9 ) 13 Moo, I". A . ISO.
(5) 13 B. L. R,, Ap. 37. , (10) Weekly Hotes, 18S5, p. 17L
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nieritL I will slate m j reasons for coming to tliia conclusion. 
The facts of the case, so fui’ as they aro necessary for tho disposal 
of this appeal, are these.

Muhammad Salim, tlio plaintiff-appellaoL pnrchaaed ilio pro
perty iu suit from Musammat Nabian, under a deed o f sale execu
ted on the 4th Septemhefj 1871 , but being prokibly unable to 
secure possession of the property, lie brought a suit against the 
vendor and others, who are included aa defendants in this suit* 
On the 9th Novemberj 1ST2, that suit was dismissed on the 
ground of inisjoinderj and also because tho suit was under-vuiuedj 
and the plaintiff had failed to pay, withiu the time fixed, addi- 
tional court-fees required by the Court.. In the order of dismissal 
there is no reference to s. IQ of the Court-Fees Act (Y II  o f  
1870). The words used are : The claim of the plaintiiEf in ite
present form is dismissed with costs and I think the learned 
pleader for the respondent has rightly argued that the order must.- 
be taken to have been passed under the section above mentioned. 
From this oxdsr an irregular Borti of miscellaneous appeal waa 
preferred by the plaintiff, bat the appeal was dismissed on tho 
12th April, 1873, when that litigation terminated. Matters stood 
thus until the 9fch September, !884j when tho present suit was 
instituted by the same plaintiff, in respect of the same property, 
against the same defendants, and practically witli the same object 
as the former suit. The suit has been resisted by the defendants^ 
who, inter aZiti!, pleaded that the suit was baifed in, limine, and in 
support of this plea they relied mainly upon the rule o f res 
juiioata as enunciated in s. 13 of the Civil Procedure Code. Tho 
plea has been accepted by both the lower Courts, and they havQ 
concurred in dismissing the suit without going into the merits.

The learned counsel for tho appellant contests this view of tlio 
law in the argument which he has addressed to us, and ho contends 
that there has been no real adjudication of the rights of the partioH, 
and therefore neither the plea of res judioata nor any other plea ia 
bar of the action applies to th f case. I  accept this contention. Ife 
is a fundamental rule of law that where there is a right there is a i*o- 

jvs ibi remedium | and the operation of this maKim can
not be defeatedj unless the plaintiff has already had his remedyj or
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ilie remedy is barried b j  some clear and positive rule of law. Here 
the plaintiff asserts that by his purchase o f the^4th September, 1871, 
iie has become the owner o f the property for which he sues, and if 
this assertion is true, lie has his aiid is entitled to his remedyj 
which, o f course, caimofc be granted without a proper aclj«dioai;ion 
of the merits o f his title. There has clearly been no such adjudica
tion in this case, and indeed the learned pleader for the respon
dents virtually concedes that the judgaients of the lower Courts can 
be supported only upon the ground o f the application of s. 13 o f 
the Civil Procedure Code to this suit, though he has also attempt
ed to rely upon other provisions of the law, and especially upon 
cL ii of s. 10 o f the Oourt-Fees Act, and contends that the expres
sion in the Mimsif’s order that the suit mis dismissed ha haisiyat 
niuvjurJa,'' that is, in the form in which it was brought, will not 
prevent tlie operation of the plea of res judieata.

It seems to me that much misapprehension prevails in the 
Mufassal in regard to pleas which bar an action in limine^ and I 
may take this opportunity of expressing my views upon the subject 
as briefly as I can, especially as they will dispose of the whole 
argument pressed upon us by the learned pleader for the respond
ents. The rule that no one ought to be harassed twice, if  ifc be
clear to the Court that it is for one and the same cause__neitia
debet Us vemri, si constat cwke quod sit, pra un4 qddem aauh'd__is
only a rule o f adjeodve law or procedure which operates as a 
t|ualification or limitation of the maxirn iibijus ihi remedinm, which 
1 have already quoted. The maxim is the basis o f the rule o f res 
judicata^ which was so fully considered in the celebrated case o f 
the DncJms o f Kingston (1) by Sir William Do Grrey, C. J., who de
livered the unanimous judgment of the learned Judges in that ease. 
The rule explained there has never been materially altered, and I  
look upon s. 13 of our own Civil Procedure Code as a reproduction, 
o f the old rule of law. Now the argument of the learned pleader 
for the respondents has left the impression upon my mind 'that he 
contended that the mere dismissal of a suit will; because ifc is a 
decree, operate as m  jadicaia. This is not so. Judgments, or
ders or decrees which operate in bar of the action have been provi
ded for by s. 40 of the Evidence Act (I  o f  I372jy which makes 

(1) 2 Smilh’s Ij. Ci, 8th ed., p. 784.

M o h a m m a d
Salim
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18S6 them relevant and thus admissible in evidQUoo. But that sootion, 
comprehends a vast class of such proceedings which cannot] bo 
confounded with the rule of res judicata. For instance, we have in 

N a b ia n  B ie'i, Procedure Oodo ilself the provisions in ss. 4 3 ,  1 0 3 ;  2 4 4 ^

ol7, 37Ij 373, whichj though barring an action in limine  ̂ must 
not be coufounded with the rule o f res judicata as enunciated in . 
s. 13 of the Code. On the other hand, it is not every dismissal^ 
though incorporated in a decree, that will operate in bar o f a 
second action ; and illustrations of this are to bo found in ss, 99 and 
99i4 of the Code itself, which permit a fresh suit in express terms.
I  have said all this in order to show that it is not every decree of 
judgment which will operate as res judiaata, and that every dis
missal of a suit does not necessarily bar a fresh action.

Now the question is whether the dismissal of the plainfciff' ŝ 
former suit under s. 10 of the Oourt-Fees Act can be regarded 
as res judicata barring tlie present action. The next question ia, 
^vhether the dismissal' of a suit for misjoinder would have any 
such effect; and lastly, the question is whethei* the dismissal of 
the suit “  ha haishjat maujuda '̂*'’ that is, ir£ the form in which it 
was brought, which occurs in the Munsifs order in the former 
suit dated the 9th November, 187''2, has any bearing upon tlio 
question,. I have enumerated those points because they distinctly 
arise from the contention of the learned pleader for the respond'- 
ents, and I will deal with them seriatim.

First, then, I have no doubt whatsoever that‘the dismissal ô f 
a suit under cl. ii, s, 10 of the Oourt-Fees Act can never operato 
as res judicata so as to bar a fresh action, where the plaintiff ha-s 
Yaiaed his claim rightly and has paid adequate court-fees. Tlio 
section begins by laying down the rule that if a suit has noli 
been properly valued, “  the Court shall reqvnre the plaintiff* to 
pay so much additio-nal fee as would have been payable had the 
said market-value or net profits been rightly estimated,”  And 
then comes ol. iij with which we are concerned 5— In such case 
the suit shall be stayed until the additional fee is paid. I f  the addt- 
tional fee is not paid within such time as the Court shall fix  ̂ the 
Buit shall be dismissed. ”  Now what I wish to say in the firat 

: place is that tho o-bject of these p]Fa?isio»Sj as indeoci of tho wholo



Act, is to lay down rules for the collection o f one form o f taxation,
and this I  regard to be the scope of the enaoinieufc, tlioiio-h it con- ’T. ̂ ”  5Scfii4Mmad
tains no preamble at all : and [ hold it as a fundamental rule o f  Saum 
construction thiit sfcutiites which impose pecaniarj burdens, or f S'aeiaI ' Eibi, 
encroach, upon the rirrhts of the subject, or qualifv those riahts 
mast be construed strictly. The rule applies with especial force 
to such provisions ̂ sproYido a penalty, whatever it nature may be.
These rules which are applied by Courts of Justice in Euglaud to 
Acts.of Parliament are too well recognised to require any citation 
o f authorities, and I hold that they are in the main applicable to 
the interpretation of the enactments of the Indian Legislature.
This being so, I am of opinion that the dismissal o f a suit under 
s. 10 of the Court-Fees Act is intended to be simply a jgenal ^ause 
to enforce the collection^^  ̂ and that if such dismissal
is sought to operate as a plea barring a fresh action in limine as res 
judicata, we must look elsewhere in the statute-book. The learned 
pleader for the respondent points to s. 13 of the-Civil Procedure Code 
in support of his contention, But the rule there laid down expressly 
renders its application subject to the all-important condition that the 
former suit “  has been heard and fincdhj decided.”  Now, it is not 
necessary for me to enter into an elaborate explanation as to what 
these ■words mean, for, as far back as 1865, two learned Judges 
o f the Calcutta High Gourt, in Bamnath Roy Chowdlmj y .
Bhaghut MoJiaputtet' (1 ), laid down, the rule that a former judg
ment proceeding wholly on technical defect or irregularity, and
not upon the merits, is not a bar to a subsequent suit for the
same cause o f action. Again, another Bench of the same Court, in 
SlioJĴ ee Email v. Mefidee Mundul (2), held that a suit on the same 
cause o f action, and between the same parties as a former suit 
which w a s  summarily dismissed without being tried on its merits, 
is not one on a Cause of action which “  has been heard and deter
mined by a Oourt o f competent jurisdiction in a former suit,”  and 
that the latter suit would therefore not be barred. To come closer 
to the point now before ns, we have the judgment o f Couch, 0 . J .j 
in Dullabli log i r , Naraym Lakhu (3), where the suit had been 
dismissed on the ground of improper valuatiori, and where it was

(1) 3 W, *R., Act, X  Rul. 140. (2) 11 W . U., 327.
(3) 4 Bom. H. C. Eei)., A . 0., 110.
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held that siicli clisuiissal would not-, operate us resjudimkt, l)arn'ng a 
subsequent suit. Ife is true that these iniliugs wore passod boforo 
either the present Civil ProooJnre Codo or the Courl>Fces Aci; 
existed; but 1 liold that even uiider the present law they aro 
applicable to cases like fcho presenfc. Indeed, tho judgment of 
Lathanij J., iu Rimgrav lliv ji  v. Sidhi Mahomed Ebrahim (1), is a 
very recent authority, and there is much iakho ratio dec.ideiitU tliere 
adoped which supports my view, though the exact point with 
which I am how dealing was not decided. Then as to the ques- 
tion of dismissal of the former suit on the ground o f misjoiudor or 
multifariousnoss, I need only cite Fatek Singh v, Lachrni Kooer {2}, 
which is an authority for saying that such a dismissal does not 
operate as res judioata. I may also cite Roghoonatli Mundul r. 
Juggut Bundhoo Bose (3) in support of my view.

It remains for me now only to deal with tho third point upon 
which the argument on behalf of tho respondent has proceeded. 
It is true that in the case oi . Oanesh B a i  v, Kalica Prasad ( 4  j two 
learned Judges of this Court held t^at the dismissal o f tho former 
suit “  in the form it was brought” did not amount to permission to 
sue again, contemplated by s. 373 o f the Civil Procedure Code, 
and such dismissal must be regarded as a /^decision”  thereof in 
the sense of s. 13, Explanation III , and therefore as n bar to tho 
fresh suit. The words in the original decree in th:i,t ease appear to 
have been the same as hcre-'^i. the claim was dismissed la  
haisiyat mcmjuda,'  ̂ VLiid no doubt mnch would depend upon tho 
interpretation of these words. With due dtifcrence to tho learned 
Judges who decided that case, I confess I am unable to accept tha 
view of the law there enunciated. The report of the case shows that 
the former suit had been dismissed on the ground that the plaintifF 
had not filed his certificate of sale with the pkuutj that is to say, 
for a purely technical irregularity with referenco to tho rule con
tained in s. 59 of the Civil Procedure Codo. Tho suit had not 
been tried upon its meritSj and the Munsif took care to quidify hia 
decree by dismissing the suit “ 6 a maujuda,'' which can- 
notj in my opinion, be dealt with as unijatory in interpreting that 
decree | and i f  proper effect is given to such words, thoy oan Ixayo

( 1 )  I> IaxK  j 6 B om . 482.
( 2 )  13 13. L , K . ,  A i> /S 7 .
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only one meanings namely, that tte Judge using iliom in liis 
decree liiid no iutention to decide the case* finally, so as to bar 
the adjudication upon the merits o f  the rights of the parties 
in a future litigation between them. Whether such a qualified 
decroe was ri^ht or wronw is another matter ; but if it waso  a  f
wrong, it might have been a proper subject o f complaint on 
the part of the defendant, against whom the suit was dismissed 
only as then brought^ and ho might possibly have taken measures, 
either by way of review or appeal, to make the decree final in the 
sense of the dismissal being upon the merits of the claim and not 
upon technical grounds o f form ; and if he did not take such mea
sures, the decree must be taken as it stands, unless indeed the 
circumstances of the case showed that it was in reality a decree 
dismissing the suit after adjudication of the rights of the parlies. 
But it was not so ; and I cannot interpret such a decree as hav
ing the force of a final adjudication upon the merits of the issues 
raised between the parties, so as to operate as res judicata when a 
suit is instituted in proper form and the rights o f the parties have 
to be adjudicated upon. Further, I  am not prepared to accept the 
view upon which the judgment of the learned Judges in the case 
cited seems to proceed, to the effect that the procedure provided 
by Chapter X X I I  o f  the Civil Procedure Code is the only man
ner in which a plaintiff can come infco court for the second time- 
to ask for adjudication upon the merits of his rights-—merite which 
were not adjudicated upon on the former occasion owing to some 
technical defect which proved fatal to the former suifc. Nor can, 
I hold that Explanation I I I  o? s. 13, Oivil Procedure Code, upon 
which the learned Judges in that case relied, would have any 
bearing tspon a case such as the present. What really happened 
in this case was, that the Munsif in dismissing the suit; ha kalM- 
yat mavjuda in the form in which it was brought—adopted a 
course long kriow:p to the Mufassal Courts in this country under 
the somewhat inaccurate name of “  non-suit state o f thingsO'
to which the Lords of the Privy Council referred in liPâ 50Ĵ  v. 
The Colleetor o f Rajshahye (1), which is the leading case upon tha 
subject, and in which the former suit was dismissed by a decree 
which reserved to the plaintiff the right to brin"  ̂ a future suit.

(1 ) 13 M oo. 1. A . 160^
43
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188G Tlipir Lcwtlsliips', aRer stating the law  as it ilion stood, m tilo
follow ing ob so ira iiou j w itli roforQU'Co to tbo resoi’vatiou coiita ined

Muhammad
Halim in ilie former dectco :—

Nabiak Bim. has been argued that that decroe, not having been appealed
against by the respoudonts in the original suit, was, at all 0Yf3iits, 

whether rognlarly or irregularly made, binding in the particular 
casGj and that it was not competent to the High Court in this suit 
to question its propriety. Their Lordships aro not disposed to 
take that viow. Without laying down positively that in no case 
could such a reservation bo properly made by a Judge in one o f  
the Indian Courts, they think that it was open to the High Court, in 
a case in which the former decree had been pleaded as res judicata^ 
and which all the circumstances under which it was made were 
before the Court, to consider the propriety o f the reservation, and 
they entirely agree with the Judges o f tho High Court in think
ing thfH, admitting that tho Judge o f  the lower Court had in any 
case such a discretion as was execised in making tho reserva
tion in question, that discretion was improperly oxeroisod in tho 
particular case.”

These observations leave no doubt in my mind that wo can 
in this litigation examine the decree o f the J.ith November, 1872^ 
321 order to satisfy ourselves as to whether that decree can bo pro
perly pleaded aa ves judicata barring tho present suit. J3utj as 1 
have already said, that decrce disposed of tho suit upon tho ground 
of purely technical defects, which in a just juridical sense cannot 
be regarded as a final adjudication upon tho rights o f tho parties, 
so as to furnish a basis for application o f tho plea known in tho 
:Roraan law under the name o f exeeptio rei judioatcc, which is tho 
foundation of the rule incorporated in s. 13 of our own Civil Pro« 
ccduro Code, And interpreting that section as I do, I adopt ibo 
ianguago used by tho learned Judges of tho Madras High Cottrt 
in Saikappa Chelli v. Rani Kulamlapuri Nachi^av (I), when I say 
that to concludo a plaiotitf by a plea o f m  judicata, it is not: 
Kuffidont to show that there was a former suit between tlic same 
parties, for the same matter, upon tho same cause o f action, la 
IS necessary also to show that there was a decision finally gran tin o' 
or withhoidiDg the relief sought. R a  jndimiu dicitur mw fm rn  

a ) 3 i ! a c i  a c j  Kep. S i . , , ' ,
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iio7iP..vel ahsobtiione coulinrjit ( Dig. X L I l , Tit.*I. Sect. I). The case 
o f  Ganesh Rai v. /VasarM!)? ftlreadj roferr eel tOj ignores Sauk
tlii.'j funJameiital principle of law ; aud this is not; tho iirst; occa« NAsi.va Hiei- 
sion upon wbieb my learned brother Oldfield and myself liavo 
taxpressed our disseut from that ruling, and wo did so before in a 
case \_SaVg Ram v. Tirhhai-oan (2)jj in whicli, tho point foL” 
dcteniiiuation was very siiiiilar to this caso.

For these reasons my order in the case is iha6 this appeal bo 
dccreed, that tlio decreos of both tho lower Couits be sot asidoj 
and that the case be remanded to tho Court o f first instance imder 
s. 562j Civil Procedure Code, for trial upon the merits. Costs tcj 
abide tho result.

«

O l d f ie l d ,. J .— I concur in the order of remand.

Cass remajuhiL

FULL BENCH.

B vfa n  M r. Jusii'Ce Siyoiyhi, Offg-, C hief Justice-, Mf. Jnsliae OlifieUl^ M t, 
Juatlce Erodhursi and M r, Justica Tyrrell,

Q U iS E N -E M P E E S S  M A D IIO ,

Pi'i$seculion, tBithdravml f r e m —Crovirnrnent Pleader— IV ilic  Procscntcr-^ Criminal 
l?rQcahire Cod-e, s. 491.

i / 'c M  b y  tlie F u ll Senoli tliat a person ap]>oiiited by tllo  M agistrate o f tlira 
D k t iio t , uuder s. 492 o£ the Crim iual Procodura Code, to  be I’ ublie Prosecutor f< r 
tiie purpoi® of a psn 'ticukr cuse tried  in tlie  C ourt o f Session  ta s  not tije pow er o f  
a ru t)lic  Prosecutor w ith  regard to vatiidraw al from  pro&^ecatiou im der s. 491.

TeIS was a reference to the Full Bench. The point of law 
referred is stated in the order of Brodharstj J., by wham the refer« 
eoce was made.

B roBiiuest  ̂ J .«“ I called for the record o f  this case on pemsal 
o f tlie Sessions statement of the District of Cawnpore for fcliQ 
monili of December; 1885.

(1) I. L R., 5 Ail, 505. (25 Weekly Notea. 18&5. n. 171.


