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necegsitios of the joint family, in respeot of which the father, as
head and managing member, conld deal with and bind the joink
ancestral ostate.

Adopting this rule and applying it to tho present case, it is
obvions that the Judgo below in dealing with it did not appreciate
the distinction to be drawn as indicated above, and that his deci-
son does not meet the difficultics of the position. It secems to us
therefore that the proper esurse for us to adopt is to remand tho
following issnes under s. 566 of the Coudo for dotormination :—-

1. Asto the Re 1,200, and Rs. 232 antecedent debis, part of
the consideration for the sale to the defendants, have the plaintifls
established that those debts wers contracted for immoral purposes,
and that at the time the salo was impeached tho defendants  had
nolice they wero so contracted ? ‘ -

2. Astothe Re. 1,500 paid in cash to Ram Dihal by the
defendants, have they proved that they made reasovable and
proper inquiries before haunding it over, and that they did it beliov-
ing it was required for the legal necessities of the joint family of
e L e a .

which the plaintitls were members, and that Ram Dihal, as manag-
ing member and head, required it for purposes of the joint family ¥

The findings, when recorded, will be returned into this Court,
with ten days for objections from u date to be {ixed by the Regis-
trar, |

Before ke, Justice Mahmood and Mr. Justice Oldfiekd,

MUMAMMAD SALIM (Prammier) v RABIAN BIBI a8 p oTusns

(DrreNpanys). *

Cicll Procedure Code, 8. 13—Res  judicato—Dismissal of suit under s.10, el i
et VI‘I of 1870 (Court I'ees Aeh)— Dismissyl of suit for mi.y'm'mli:r—-«I)j.si
miseal of suit *in its present form .

The p.u‘rchaser of certain immoveable properiy in cxcention of a decrce sued

for. ?ossessxon af the same, The suit was dismissed “in ite prosent furm” (e

hudsiyot maujuda), upon two grounds first, with reference to 8. 10 of the Counrt

Fe.es Act (VIL of 1870), that tho suit was undervalued and the plaintill had

failed to pfty, within the time fi xod, ndditional court-fees requived by the Couvt

and secondly, for migjoinder. The purehaser subsequently broughé a seeond Hxiil:

'Districl. Judge of
. I:;Isnguilu Aixmuf}-}lllwh, Yubordivate

* Second A

p};?f“ lio. 1366 of 1835, from a decree of J. M, ¢, Steinbelb, Bse.,
zamzarh, dated the 2ud June, 1885, confirniing a deoeree of

, ; Julge of Azawgarh, dated the 23rd Decewber,
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Held that the dismissal of the former suit was nof, under the eircumstanacs,
a decision within the meaning of 5. 13 of the Civil Procedure Code such as could
bir the second suit by way of res judiculw,

Per Mausoon, J.—The object of s. 10, and indeed of the whale of the Conri-
Fecs Acty is to lay down rules for the colleciion of one form of tasation, and
the rule that statutes which impose pecuniary buvdess or encreach upon, or
qualify the rights of, the subject, jiust be strietly constiued, applies with special
force to.such provisions of the Act as provide a penalty, whataver its nature nmay
e, 8. 101ssimply & penanl clause to enforce the collection of the court-fecs,
and dismissal of a suit under it3 provisions cannot operate ns res Judieata.

Also per Mauaooen, J.—The condiiion in 9, 13 of the Civil Procedure Code,
that the formar suib must have been ¢ heard and finally decided’ means that a
former judgmeﬁt proceeding whoally on & techmical defect or irvegularity, and not
upon the merits, is nob u har to a subsequent suit'for the same cause of action.
It is not every decree or judgment which will operate as ves judicate, and every
digmissal of u zuit does not necessarily bar a fresh action. It is necessary also to
show that there was a decision finally granting or withholding the relief sought,
Bumnath Boy Chowdhry v. Bhagbut Mohapuiter (1), Skokhes Bewalh v. Bfehdes
Aundul (3), Dullabk Jogi v, Navayan Lalhu (3), Rungrav Earji v. 8idhi Mohomed
Ebrahim (4), Fateh Singh v, Lackmi Kooer (5), Roghoonath Mundul v. Juggut Bun-
dhoo Bose (6), and Seikappo Chetts v. Runi Kulandapuri Nachiyar (7) veforred to.

Also per Mauwoop, J.—The words e Eelsiyat ‘mesjude must be taker ng
amoanting to a permission o the plaintiff to bring & fresh suit, within the mean-
ing of s. 378 of the Civil Procedure Code, and conld only menn thai the Judge
using them in his decree had no intention to decide the cage fnally, #o as to bax
the adjudication upon the merits of the riglits of the partics in a future litigation
between them. The procedure provided by chapter XX1II of the Code iz not tha
anly wauner in which a plaintiff can come in to Court for the second time to ask
for adjudication npon the merits of his rights, which were not adjudicated upon
@n the former occasion owing 'to some technieal defect which proved fatal to the
former suit, Genesh Rai v, Kalbz Prosed (8) dissented from. Wefson v. The
Oolleator of Rejshalkye (9) and Sally Ram v. Tirblawan (10) veferred fo,

The facts of this case are stated in the judgment of Mahmood, J.
Mr. €. H. Hil and Mr. Abdul Majid, for the appellant. |
Maulvi Mehis Hasan axd Lala Jokhu Lal, for the respondents.
Manwuoon, J.—1 accept the argument addressed to s by Mr.
Abdul Mujid on behalf of the appellant, and I would decree thig
appeal, and, setting aside the decisions of both the lower Courts,
romand the case to the Court of first instance for trial on {he

. ¥ % ,
(1) 3 W. R, Act X Ral, 140, {6) L Lo R, 7 Cale. 214,
(2) 11 W. B, 397. (7} 3 Mad. 1. C. Rep. 8£
{3) £ & m. . Q. Rep, A. C, 110, - (8) & L. R,, 5 AL 593,
(4) L.L.R., 6 Bom, 482, (9) 13 Mae. I A. 160,

(8) 13 B, L, R., Ap. 87, (10) Weekly Notes, 1885, p. 171,
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merite, I will slate my reasons for coming to this econclusion.

The facts of the easo, so far as they ave necessary for tho disposal
of this appeal, are these.

Muhammad Salim, the plaintiff-appellant, purchaged tho pro-
perty in suit from Musammat Nabian, under a deed of sale execu-
tod on the 4th September, 1871, but being probably wunable to
scoure possession of the property, he brought a suit aguinst the
vendor and others, who are included as defondants in this suit.
On the 9th November, 1572, that suit was dismissed on the
ground ofm’isjoinder, and also becanse the suit was underc-valued,
and the plaintiff had failed to pay, within the time fixed, addi-
tional court-fees required by the Court.. In the order of dismissal
there is no reference to . 10 of the Court-Fees Act (VII of
1870). The words used are : ~“ The claim of the plaintiff in ite
present form is dismissed with costs ;7 and I think the learned
pleader for the respondent has rightly argued that the order must:
be. taken to have been passed under the section above mentioned.
From this order an irregular sort of miscellansous appéal was
preferred by the plaintiff, but the appeal was dismissed on the
12th April, 1873, when that litigation terminated. Matters stood
thus until the 9th Beptomber, 1884, when the present suit was
institnted by the same plaintiff, in respect of the same property,
against the same defendants, and practically with the same object
us the former suit. The suit has been resisted by the defendants,
who, inter alia, pleaded that the suit was barted in limine, and in
support of this plea they relied mainly upon the rule of res
judicata as enunciated in 8. 13 of the Civil Procedure Code. Tho
plea has been accepted by both the lower Courts, and they have
concurred in dismissing the suit without going into tho merits.

The learned counsel {or the appellant contests this view of the
law in the argument which he has addressed to us, and he contends
that there has been no real adjudication of the rights of the partics,
and therefore neither the plea of ves judicata nor any other plea in

“bar of the action applies to thetcase. I accept this contention, 1&
- isa fundamental rule of law that where there is u right there is a ve-

medy-—ubi jus ibi vemedium 3 and the operation of this maxim can-
not be defeated, unless the plaintiff has already had his remedy, ox
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 the remedy is barried by some clear and positive rule of law, Hove
the plaintiff asserts that by his purchase of the 4th September, 1871,
he has become the owner of the property for which he sues, and if
this assertion is true, he has bis Jus, and is entitled to his remedy,
which, of course, cannot be granted without a proper adjudication
of the merits of his title. There has clearly been no such adjudica~
tion in this case, and indeed the learned pleader for the respon-
dents virtually concedes that the judgments of the lower Courts can
be sﬁpported only upon the ground of the application of g, 13 of
the Ciril Procedure Code to this suit, though he hag also attempt-
ed to rely upon other provisions of the law, and especially upon
cl. ii of &, 10 of the Court-Fees Act, and contends that the expres-
sion in the Munsif’s order that the snit was dismissed  Jq haisiyat
mawjnda,’® that is, in the form in which it was brought, will not
prevent the operation of the plea of res judicata.
It seems to me that much misapprehension prevails in the
" Mufassal in regard to pleas which bar an action in limine, and I
may take this opportunity of expressing my views npon the subjeck
as briefly as I can, especially as they will dispose of the whole
argument pressed upon us by the learned pleader for the respond-
ents. The rule that no one ought to be harassed twice, if it be
clear to the Court that it is for one and the same CAuSe—nemo
debet bis vewari, st constat curie quod sit pro und ¢ddem causd—is
only ‘a rule of adjeerive law or procedure which operates as a’
yualification or limitation of the maxim ubi jus ibi remedinn, which
1 have already ‘quoted. The maxim is the basis of the rule of res
judicata, which was so fally considered in the celebrated case of
the Duchess of Kingston (1) by Sir William De Grey, C. J., who do-
livered the unanimous judgment of the learned Judges in that case.
The rule explained there has never been materiully altered, and I
lodk updn 8.13 of our own Civil Procednre Code as a reproduction
of the old rule of law. Now the argument of the learned pleader
for the respondents has left the impression upon my mind “that he
contended that the mere dismissal of a suit will, because it is a
decree, operate as res judicata, This is not so. Judgments, or-
ders or decrees which operate in bar of the action have been provie
~ ded for by s, 40 of the Bvidence Act (I of 1572), which makes
. ; {1) 2 Suaitk’s L, €, Bthed, p, 784,

285

1885
Bt

Monaman
Sarin

o,
Napian Binr,



Morarnap
SALIM

V.
Nasraw Brer,

PHE INDIAN LAW REPORTS. {VOL. VIiL

thern relevant and thus admissible in evidence, DBuf that sestion

comprehends a vast class of such proceedings which cannot bo

confounded with the rule of res judicate. Tor instance, we have in

the Civil Procedure Code itself the provisions in ss. 43, 103, 244,

317, 371, 373, which, though barring an action @n limine, must

not be confounded with the rule of res judicata as enunciated in .
s. 13 of tho Code. On Lhe other hand, it is not every dismissal,

though incorporated in a decree, that will operate in bar of a
second action ; and illustrations of this are to be found in ss. 99 and

994 of the Code itself, which perniit a frash suit in express terms.

1 have said all this in order to show that it is not every decree or

judgment which will operate as res judicata, and that overy dis-

migsal of asuit does not necessarily bar a fresh action.

Now the question is whether the dismissal of the plaintiff's
former suit under s. 10 of the Court-Foes Act can be regarded
a8 res judicata barring the present action. The next question is,
whether. the dismissal of a suit for misjoinder would have any
such effect; and lastly, the question iz whether tlie dismissal of

- the suit® ba haisiyat maujude,” that is, iu the form in which it

was brought, which ocerirs in the Munsif's order in the former
suit dated the 9th November, 1872, has any bearing upon the
question,. I have enumerated those points becaunso they distinctly
ariso from the contention of the learned ploader for the respond-
ents, and 1will deal with them seriatim,

First, then, I have no doubt whatsoever that'the dismissal of
a suit wnder cl ii, s 10 of the Court-Feos Act can never operatn
as res judicata soas to bur a fresh action, where the plaintiff has
valoed his claim rightly and has paid adeguate court-fecs.  The
section begins by laying down tho vulo that if a suit has nob
been properly valued, “ the Court shall require the plaintifk to
pay so mach additional fee as would have been payable had the
said market-value or mneb profits been rightly estimated.,” And
then comes cl. ii, with which we are concerned :—In such case
the suit shall be stayed until the additional fee is paid. If the addi- -

- tional fee is not paid within such time as the Court shall fix, the

suit shall be dismissed.” Now what I wish to say in tho first
place is that the object of these provisions, as indeed of the whole:
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Act, is to lay down rules for the collection of one form of taxation,
and this I regard to be the scope of the enacément, though it con-
tains no preamble at all : and [ hold it as a fundamental rule of
construction that statutes which impose pecuniary burdens, or
encroach, upon the rights of the subject, or qualify those rights
must be construed strictly. The rule applies with especial force
to suoh pmvmons as providea penalty, whatever itnature ~may be.
These rules which ave 1pp1md bs Courts of Justice in Enalaud to
Acts.of Parliament are too well recognised to require any citation
of authorities, and I hold that they are in the main applicable to
the interpretation of the enactments of the Indian Legislature.
This being so, I am of opinion that the dismissal of a suit under
s. 10 of the Court- Tees Actis intended to be sxmplv a pen 1 _clause

to enforce, the collection of the conrt-fees, and that if sneh dismissal
is soughf to opemte as a plea barring a fresh action in Xmine as res
_izzdic(;{a, we must look elsewhere in the statute-book. The learned
pleader for the respondent points to s. 13 of the Civil Procedure Code
in subport of bis contention. But the rule thers lnid down expressly
renders its application subject to the all-important condition that the
former suit * has been heard and finally decided.”” Now, it is not
necessary for me to enter into an elaborate explanation as to what
these words mean, for, as far back as 1865, two learned Judges
of the Calcutta High Court, in ZRamnath Koy Chowdhry v.
Bhaghut Mohaputter (1), laid down the rule that a former judg-
ment proceeding wholly on technical defect or irregularity, and
not upou the merits, is not a bar to a subsequent suit for the
same cause of action. Again, another Bench of the same Court, in
Shoklee Bewah v. Mehdee Mundul (2), held that o suit on the same
cause of action, and between the same parties as a formar suit
which was summarily dismissed without being tried on its merits,
i% 1ot one on a eause of action which “ has been heard and deter-
mined by a Court of competent jurisdiction in a former suit,’’ and

that the latter snit would therefore not be barred. To come closer

to the point now before ns, we have the judgment of Couch, C. J.,
‘in Dullabh Jogi v. Narayan Lakhu (3), where the suit had been
dismissed on the ground of improper valuation, and where it was

(1) 3 W. R, Act, X Rul. 140, (2) 11 W. &, 827,
(5) 4 Bom, IL C. Rep, A. C., 110,
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held that such dismissal would nob operate as res judicuta, bavring a
subsequent suit. It is trae that these yulings were passed beforo
either the present Civil Procednre Code or the Court-Tees Act
existed ; but I hold that even under the present law they are
applicable to casos like the present. Indeed, the judgment of
Latham, J., in Rungrav Rewji v. Sidhi Mahomed Lbralim (1), is a
yery reeent anthority, and there is much inthe ratio decidendi there
adoped which supports my view, though the oxact point with
which I am now dealing was not deeided. Then as to the ques-
tion of dismissal of the former suit on the ground of misjoinder or
multifariousness, [ need only cite Futeh Singh v, Lachmi Kooer (2),
which is an aathority for saying that such a dismissal does not
operale as res judicata. I may also cite Roghoonath Mundul v.
Juggut Bundhoo Bose (3) in support of my view,

1t remains for me now only to deal with the third point upon
which the argument on behalf of the respondent has proceeded.
It is troe that in the case of Ganesh Bui v, Kalla Prasad (4) two
learned Judges of this Court beld that the dismissal of the former
suit ¢ in the form it was brought” did not amount to permission to
sue again, contemplated by s. 878 of the Civil Procedure Code,
and such dismissal must be regarded as a ‘“docision” theroof in
the sense of s. 13, Luplanation 111, and therefore as o bar to the
fresh suit. The words in the original decree in that case appoar to
have been the same as here-wi, o, the claim was dismissod ¢ la
haisiyaé manjuda,” and no doubt much would depend upon the
interpretation of these words. With due deference to the learned
Judges who decided that case, I confess I am unable to accept tha
view of the law there enunciated. The report of the case shows that
the former suit had been dismissed on the ground that the plaintiff
had not filed Lis certificate of sale w:Lh the plaint, that is to say,
for a purely technical irregulavity with reference to the rule con-
tained in s. 59 of the Civil Procedure Code. The suit had not
been tried upon its merits, and the Muusif took care to qualify his
11
decree by dismissing the suit “da haisiyat manjuda,” which can-
net, in my opinion, be dealt with as nugatory in interproting that .
decree ; and if proper effeck is given to such words, thoy can Lavo

(1Y L LR, 6 Bom. 482, (H LI R, 7 Cale, 214,
() 18B. LR, Ap,87, - (4 L L R 5 All, 595,
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only one meaning, namely, that the Judge using them in his
decree had no intention to decide the caser finally, so as to bar
the adjedication vpon the merits of the rights of the parties
in a future litigation between them. Whether such a gnalified
decres was right or wrong is another matber; but if it was
wrong, it might have been a proper subject of complaint on
the part of the defendant, against whom the suit was dismissed
ouly as then brought, and he might possibly have taken measures,
either by way of review or appeal, to make the decree final in the
sense of the dismissal being upon the merits of the claim and not
upon technical grounds of form ; and if he did not take such mea-
sures, the decree must be taken asit stands, nnless indeed the
circumstances of the case showed that it was in reality a decree
dismissing the suit after adjudication of the rights of the parties.
But it was not s0 ; and I cannot interpret such a decree as hav-
ing the force of a final adjudication upon the merits of the issues
raised between the parties, co as to operate as res judicata when a
suit is institubed in proper form and the rights of the parties have
to be adjudicated npon. Further, I am not prepared to accept tho
view upon which the jndgment of the learned Judges in the case
cited seems to proceed, to the effect that the procedure provided
ry Chapter XXII of the Civil Procedure Code is the only man-
ner in which a plaintiff can come into court for the second time
to ask for adjudication upon the merits of his rights —merits which

were not adjudicated upon on the former occasion owing to some
technical defect which proved fatal to the former suit, Nor can

I hold that Ewplanation I1Iof s. 13, Civil Procedure Code, upon
which the learned Judges in that case relied, would have any
bearing upon a ease such as the present. - What veally happened

in'this case was, that the Munsif in dismissing the suit ¢ ba kaisi-

yat mavjuda >’—in the form in which it was brought—adopted a

course long known to the Mufassal Courts in this country under
the somewhat inaccurate name of “‘ non-suit "=~=a state of things
to which the Lords of the Privy Council referred in Watson v.
The Collector of Rajshahye (1), which is the leading case upon the
subjéct, and in which the former suit was dismissed by a decree
which reserved to the plaintiff the right to bring a future suit.
‘ (1) 13 Moo. 1, A, 1680, v
42
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Their- Lordships, afler stating the law as it thon stood, mule
followibg observations with refereuco to the reservalion contained
in the former decrce :—

¢Tt has been argued that that decroe, not having been appealed
against by the respondents in the original su-it, was, ab all o\‘mnts,
m:‘hether rogularly or irregularly made, binding in tho. partnxcula..r
case, and that it was not compotent to the High Court in this suib
1o quostion its propriety. Their Lordships are not d_xsposcd to
iake that view. Without laying down positively that in no case
could such a reservation be properly made by a Judge in one of
the Indian Courts, they think that it was open to the Iligh Court, in
a case in which the former deeree had been pleaded as wes judicata,
and which all the circumstances under which it was made were
before tho Court, to consider the propriety of the rescrvation, and
they entively agree with tho Judgesof the High Court in think-
ing that, admitting that the Judge of the lower Court had in any
case such a discrotion as was execised in making the resorva-
tion in question, that discretion was improperly oxercised in the
particular case.”

These obscrvations leave no donbb in my mind that we can
in this litigation examine the decreo of the Yth Novembor, 1872,
in order to satisly ourselves as to whether that decree can bo pro-
perly pleaded as res judicate barring tho present suit.  Bat, as 1
have afready said, that decrce disposed of thoe suit upon the ground
of purely technical defects, which in a just juridical sense canno
bo regarded as a final adjudication upon tho rights of the partics,
s0 as to furnish a basis for application of the plea known in the
Roman law under the name of eaxceptio rei judicatee, which is the
foundation of tho rule incorporated in 5. 13 of our own Civil Pro-
cedure Code.  And interpreting that section ag I do, T adopt the
Janguagoe used by the learned Judges of the Madras High Cour
in Saikappa Chetti v, Rani Kulandapuri Nachiyar (1), when I say
that to conclude a plaintilf by a plea of res judicata, it is not
sullicient to show that there was a former suit between the same
parties, for the same matier, upon the samoe cauge of aclion, 1§
1s necessary also o show thal thers was a daecision finally granting
or withholding the relief sought.  Res judicata dicibur '

gue fingmy
{1) 3 Mad. IL ¢ Rep. 84,
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controversiarum pronuntiutione judicis accepity quod vel condempne
tione vel absolutione contingit (Dig. XLII, TiteL Sect, I).  The case
of Ganesh Rui v. Kulka Prasesd (1}, alveady referred to, ignores
this fundamental principle of lawj and this is not the firsé ocea-
sion upon which my learned brother Oldfield and myself have
axpressed our digsent from that roling; and we did so before in a
case [Salip Ram v. Tirbhawan (2)], in whick the point for
determination was very similar to this case.

For these reagons my order in the case is that this appeal bo
deereed, that the decrees of beth tho lower Courts be sot aside,
and that the case be remanded to the Court of first instance under
5. 562, Civil Procedure Codo, for trial upon the merits. Costs te
apido the result,

OupriELD,.J . —1I concur in the order of remand.

Lase pemandad,

FULL BENCH.

B:ﬁnh Mr. Justice Siraight, Offg. Chicf Justice, Jr. Justice 010{/'(, d, Mr,
Justice Brodhurst and Mr, Justice Lyrrel,

QUEEN-EMPRESS v, MADIIO,

Pwﬁsccailwn, withdrawal from —Government Pleader—FPullie Prosecuter — Cetminal
Procedure Code, s, 494,

} Held by the Full Bench that a persen appointed by the Magistiate of the
District, nnder 8. 492 of the Criminal Proeedure Code, to be Pullic Prosceutor for
the purpose of & particular ense tried in the Court of Session has not the power of
a Tublic Prosecutor with regard to withdrawal from prosgeution wnder 5. 494,

Ts1s was a referonce to the Full Bench. The point of law
veferred i stated in the order of Brodharst, J., by whont the refer-
ence was made,

‘Bropuurst, J.-~I called for the record of this case on perusal
of the Sessions statement of the District of Cawnpore for the
month of December, 1885.

(1) L L R, 5 AL 505, (2) Weelly Notes. 1885, n. 171,
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