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The judgment given in this way is 2 nullify, and must be cancelled ;
its existence therefore was and is no bar to the re-admission of the
appellant’s appeal (s. 558), if it was not barred by limitation or
otherwise inadmissible. We must allow this appeal, and direct
the restoration to the file of the application for re-admission under
g. 558 on the merits, the costs of this appeal being costs in the
cause. :

Appeal allowed,

Before My. Justice Straight, Offg. Chief Justice, and Mr. Justice Tyrrell.

LALSINGH anp snoTHER (DEFENDANTS) v, DEQ NARAIN SINGU
AND OTHERS (PLAINTIFFS), *
Hindu Law-—Joint Hindu family-—Alienanon by father—Suit 3y sons fo set
aside alienation— Duty of sons to pay father's debls— Burden of proof,

. The rule enunciated by the Privy Conneil in Muddun Theloor v. Kantoo Lall
{1y aud Suraj Bunsi Koer v. Sheo Persad Singh (2),* that where joint ancestral pro-
perty has passed out of a joint family, either under a conveyance executed by a
father in consideration of an antecedent debt, or in order o raise money to pay
off an antecedent debt, or under asale in execution of a decree for the father’s
deby; his sons, by reason of their duty to pay their fathers debts,cannot recover that
property, unlass they show that the debts were contracted for immotal purposes to
the knowledge of the vendee or mortgagee,” is limited to antecedent debts, .e., to
debbs contracted before the sale or mortgage sought to be impeached by the sons
and it does not covet cases in which a sum inready money has been paid over to the
father by the vendee or mortgagee. Theauthoritiss seem o come to this, that in
those cases whete a person buys ancestral estate, or fakes a morbgage of it from the
father, whom he knows to have only a Imited interestin it, for & sum  of ready
inoney paid down at'the time of the transaction, such person, in a suif by the
sons to avoid it, muat establish that he made all reasonable and fair i inguiry before
effecting the sale or mortgage, and that he was satisfied by such inguiry, and
believed, in paying his woney, that it was required for the legal necessities of the
joint family, in respect of which the father, as head and managing member, could
deal with and bind the joint ancestral estate.

Tus three plaintiffs in this case were the sons of Ram Dihal, the
first defendant, and on the. 3rd October, 1883, when the suit "was
instituted, they were, so it was staled, aged respectively as fol-
Jows :—Deo Narain Singh, 23 ; Ram Narain Singh, 18 years and 2
months ; Jagat Narain Singh, 15 years and 2 months, On the
12th. December, 1864, Deo Narair alone having been born, Ram

* Becond Appeal No. 286 of 1885, from a decree of K. B. Thornhill, Eig.,
District Judge of Jaumpur, dated the 80th January, 1885, reversing a decree of
Manlvi Muhamiad Nagit-ul-lah Khtm, Suboidinate Judge of Jaunpur, dated the
22nd December, 1883

(1) 14 B, L. B, 167 ; L ., T Ind, Ap. 383,  (2) L L R., 8 Calc: 148, -
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Dihal made a conditional sale of two annas out of a four annas
ancestral zemindari share in favour of one Naipal Singh for Rs.

1,200, The consideration given by the conditional vendee was that
he paid off some prior incumbrances created by Ram Dihal, and
also gave him a sum in cash. The two annas were to bo held to
bo sold if the Rs. 1,200 were not re-paid by the 25th June, 1877.
On the 28th November, 1871, Ram Narain Singh and Jagat
Narain Singh then having been born, Ram Dihal sold to the other
defendants in this suit the entire four annas sbare, tlie considera~
tion being Rs. 1,200, lefs with the vendees to pay off the conditional
sale of 1864, Rs. 232 due to the vendees under a mortgage, and

Rs. 1,500 in cash. The plaintiffs sued to set aside this sale to the
extent of three annas, upon the ground that it was made without
legal necessity and for immoral purposes, and that Ram Dihal had
no power to sell the whole property. The defendants pleaded,
among other matters, that they gave good consideration for the
sale, and that, as regards the sum in cash handed over to Ram

Dihal, it was taken for the necessary expenses of the family. The

Court of first instance (Subordinate Judge of Jaunpur), holding that
the onus lay on the plaintiffs to prove that the ssle was made for
improper purposes, and that the money had been taken for neces-
gary purposes of the family, dismissed the suit. On appeal by the

plaintiffs the District Judgo of Jaunpur, bolding that it lay with

the defendan's to establish the necessity for the sale, reversed the

first Court’s decree and decreed the claim of the plaintifts.

The defendants appealed to the High Court, contending that
{he District Judge was wrong in placing the burden of proof on
them, and that it was for the plaintifts to aequit themselves of their
obligation under the Hindu law to pay their father’s dobts, by
showing that they were contracted for purposes which, under that
law, were not binding upon them.

My, T. Conlan, Munshi Hanuman Pmsad and Munshi Kashi
Prasad, for the appellants.

Pandit 4judlia Nath and Paendit Sundar Lal for the ros-

‘ pondents

Srrarert, Offg. O.J., and Tyrruwr, J. (After stating the faets,
the judgment contmued} -1t scewms to ug that the plmcxplo enun-
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ciated by their Lordships of the Privy Council in Swrej Bunsi
Koer's Case (1) as to the effect of an ecarlier decision of that tribu~
nal in Muddun Thakoor v. Kantoo Lall, (2) must be our guide in
the present instance. It is as follows :—% That whers joint anoes-
tral property has passed out of a joint family, either under a con-
veyance executed by a father in consideration of an antecedent
debt, or in order to raise money to pay off an antecedent deobt, or
under o sale in execution of a decree for the father’s debt, his
sons, by reason of their duty to pay their father’s debts, cannot
vecover that property, unless they show that the debts were con-
tracted for immoral purposes, and that the purchasers had notice
that they were so contracted.” It will be seen from this passage
that where an antecedent debt is the consideration for a sale by
the futher of the ancestral preperty, or it is charged by him to
raise money to pay off an antecedent debt, it rests with the sons
to show that such debt was contracted for immoral purposes to the
knowledge of the vendee or mortgagee. But it is to be observed
that this role is limited to antecedent debts, that is to say, debts
contracted before the sale or mortguge sought to be impeached by
the sons ; and it does not cover cases in whick a sum in ready
money has been paid over to the father by the vendee or mor'tgagee,
As we understand. if, the distinetion drawn by their Lordships is
founded on the view that wlile in the one instance the vendes or
mortgagee is not to “ be expected to know .or to come prepared
with proof of the antecedent economy and good conduct of the
owner of an ancestral estate,”” on the other hand, “he may
.rensonably be expected to prove the circumstances of his own
particular loan” —Hunooman Pershad Panday’s Case (8). The
autaorities therefore seem to come to this, that in those cages
where a person buys nncestral estate or takes a mortgags of it
from the father, whom he knows to have only a limitedsinterest in

it, for a sum of ready money paid down at the time of the transae- -

tion, such person, in a suit by the sons to avoid it, must establish
that hemade all reasonable and fair inquiry beforo effecting the
gale or mortgage, and that he was satisfied by such inquiry, and
helieved, in paying his money, that it was required for the legal
(.L LR, 3 Cales 143, ~ (2),14 B. Li R 187; Lo R,y 1 Ind. Ap. 533,
- (8) 6 Moo. L. 8. 419, ‘
41
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necegsitios of the joint family, in respeot of which the father, as
head and managing member, conld deal with and bind the joink
ancestral ostate.

Adopting this rule and applying it to tho present case, it is
obvions that the Judgo below in dealing with it did not appreciate
the distinction to be drawn as indicated above, and that his deci-
son does not meet the difficultics of the position. It secems to us
therefore that the proper esurse for us to adopt is to remand tho
following issnes under s. 566 of the Coudo for dotormination :—-

1. Asto the Re 1,200, and Rs. 232 antecedent debis, part of
the consideration for the sale to the defendants, have the plaintifls
established that those debts wers contracted for immoral purposes,
and that at the time the salo was impeached tho defendants  had
nolice they wero so contracted ? ‘ -

2. Astothe Re. 1,500 paid in cash to Ram Dihal by the
defendants, have they proved that they made reasovable and
proper inquiries before haunding it over, and that they did it beliov-
ing it was required for the legal necessities of the joint family of
e L e a .

which the plaintitls were members, and that Ram Dihal, as manag-
ing member and head, required it for purposes of the joint family ¥

The findings, when recorded, will be returned into this Court,
with ten days for objections from u date to be {ixed by the Regis-
trar, |

Before ke, Justice Mahmood and Mr. Justice Oldfiekd,

MUMAMMAD SALIM (Prammier) v RABIAN BIBI a8 p oTusns

(DrreNpanys). *

Cicll Procedure Code, 8. 13—Res  judicato—Dismissal of suit under s.10, el i
et VI‘I of 1870 (Court I'ees Aeh)— Dismissyl of suit for mi.y'm'mli:r—-«I)j.si
miseal of suit *in its present form .

The p.u‘rchaser of certain immoveable properiy in cxcention of a decrce sued

for. ?ossessxon af the same, The suit was dismissed “in ite prosent furm” (e

hudsiyot maujuda), upon two grounds first, with reference to 8. 10 of the Counrt

Fe.es Act (VIL of 1870), that tho suit was undervalued and the plaintill had

failed to pfty, within the time fi xod, ndditional court-fees requived by the Couvt

and secondly, for migjoinder. The purehaser subsequently broughé a seeond Hxiil:

'Districl. Judge of
. I:;Isnguilu Aixmuf}-}lllwh, Yubordivate

* Second A

p};?f“ lio. 1366 of 1835, from a decree of J. M, ¢, Steinbelb, Bse.,
zamzarh, dated the 2ud June, 1885, confirniing a deoeree of

, ; Julge of Azawgarh, dated the 23rd Decewber,



