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The judgment gi^en in this way is a nullity, and must be cancelled ; 
its existence therefore was and is no bar to the re-adniission o f the 
appellant’s appeal (s. 558), if it was not barred by limitation or 
otherwise inadmissible. W e must allow this appealj and direct 
the restoration to the file of the application for re-admission under 
s. 55S on the merits, the costs of this appeal bein» costs in the 
cause.

Appeal alloived.

1886

Before Mr. Jvstwe Straight, Off'g. Chief Justice  ̂and Mr. Justice Tyrrell.

LAL S I N G H  ANs ^nothee (Defendants) v. D E O  NAR4IN S I N G H

AND OTHERS (PlAINTIFFS). *
Hindu Law—Joint Hindu family-^Alienation, dij father—Suit by sons to set 

aside alienation— Duty of sons to pay father's debts— Burden of proof.

.  T lie  rule enunciated by the P rivy Council in Muddun Thaloor v. Kantoo Lall 
( D  and 5«r0j B m si Koer v. Sim  p^rsad Singh (2 ) ,"  that where joint ancestral pro
perty  has passed out o f a  jo in t fam iiy, either iinaer a conveyaace esecxited by  a 
father in consideration o f an anJecedeufc debt, or in order to  raise m oney to  pay 
o ff  an aatecedent debt, or under a sale in execution o f a decree for the father’s 
deht, his sons, h y  reason of their duty to  pay their father’ s debts,cannot recover that 
property, unlf>.ss they show that the debts were contracted for immoi'al purposes to  
the knowledge of the vendee or m ortgagee,”  ia lim ited to  antecedent debts, to  
debts contracted before the sale or m ortgage sought to  be impeached b y  the sons • 
and it does not cover cases in which a sum in ready m oney has been paid over to the 
fa th er b y  the vendee or mortgagee. T he authorities seem to  come to  this, that ia  
those cases where a person buys ancestral estate, or takes a naortgnge o f  i i  from  the 
father, whom he knows to have on ly  a lim ited interest ia  it, fo r  a  sum  of ready 
m oney paid down at the time o f the transaction, such pei-Soh, in a su it by  the 
Bons to avoid it, must establish that he made all reasonable and fair inqairy before 
effecting the sale or mortgage, and that he was satisfied by  such inqn irj, and 
believed, in paying his money, that it  was required for  the legal jiecessities o f the 
jo in t family, in  respect o f which the father, as head and managing member, conJd 
deal w ith and bind the jo in t ancestral estate.

The three plaintiffs in this case were the sons o f  Raia Dihal> the 
iirgt defendant, and on the,3rd Octoberj 1883, when the suit was 
instituted, they were, so it was stated, aged respectively a» fol« 
lows Deo Narain Singh, 23 ; Ram Narain Singh, 18 years and 2 
toonths; Jagat Narain Singh, 15 years and 2 months. On th© 
12th. f)eGemberj 1864, i>ep Narain alone having been b orn /R am

Second Appeal; No. 286 o f  1885, from  a  decree o f  E. B T rhornW ll. 
D istrict Judge o f  Jaunpur, dated the 30th January, 1885, reversing a decree o f  

Mnhaiiunad Nasir-ul-lah Ehaa> Subordinate Judge o f  J aimpur, daSed the 
22nd December, 1883.
(2) U  B. L. II. 187 ;• L. B., 1 lud. Ap. S3S. (2) 1.1,. H,, 8 Calc. 148,
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likh Singh

1885 Bilial made a conditional sale of two annas out of a four anna»
ancestral zemindari ^liare in favour o f one Naipal Singh for Rs. 

r. 1,200. The consideration given by the conditional vendee was that
he paid off some prior incumbrances created by Earn Dihal, and 
also gave him a sum in cash. The two annas were to be held to 
be sold if the Rs. 1,200 were not re-paid by the 25th Juno, 1877. 
On the 28th November, 1871, Ram Narain Singh and Jagat 
Narain Singh then having been born, Ram Dihal sold to the other 
defendants in this suit the entire four annas share, the considera
tion being Rs. 1,200, left v̂ 'ith the vendees to pay off ihe conditional 
sale o f 1864, Rs. 232 due to the vendees under a mortgage, and 
Rs. 1,500 in cash. The plaintiffs sued to set aside this sale to- the 
extent o f three annas, upon the ground that it was made without 
legal necessity and for immoral purposes, and that Ram Dihal had 
no power to sell the whole property. The defendants pleaded, 
among other matters, that they gave good consideration for the 
sale, and that, as regards the sum in cash handed over to Rani 
Dihal, it was taken for the necessary expenses of the family. The 
Court of first instance (Subordinate Judge of Jaunpur), holding that 
the onus lay on the plaintiffs to prove that the sale was made for 
improper purposes, and that the money had been taken for neces
sary purposes of the family, dismissed the suit. On appeal by the 
plaintiffs the District Judge of Jaunpur, holding that it lay with 
the defendants to establish the necessity for the sale, reversed the 
first Court’s decree and decreed the claim of the plaintiffs.

The defendants appealed to the High Court, contending that 
the District Judge was wrong in placing the burden o f proof oq 
them, and that it was for the plaintiffs to acquit themselves o f their 
obligation under the Hindu law to pay their father’s debts, hy 
showing that they were contracted for purposes which, under that 
law, were not binding upon them.

Mr. T. ConlaUf Munshi llanuman Prasad and Munshi Kashi 
Prasad, for the appellants.

Pandit Ajudhia Math and Pandit Simdar Lai, for the res
pondents.

Str aig h t, Offg. GJ., and T y r r e l l, J. (After stating the facts, 
the jvidgment continued}It seems to us that the principlo enmi-
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elated by their Lordships of tbe Privy Council in Suraj Bunsi 
Koer^s Cast (1) as to the effect o f  an earlier decision of that tribu
nal in Mtiddun Thakoor v. Kardoo Lall, (2 ) must be oiir guide in 
tbe present instance. It is as follows - “̂̂ Tbat where joint anoes- 
tral property has passed out of a joint family, either under a con
veyance executed by a father in consideration o f an antecedent 
debtj or in order to raise nioiiey to pay off an anteeedeni dobtj or 
under a sale in execution of a decree for the father’s debt, his 
sonsj by reason of their duty to pay their father’ s debtSj cannot 
recover that property, unless the}'' show that the debts were con
tracted for immoral purposes, and that the chasers had notice 
that they were so contracted.”  It will be seen from this passage 
that where an antecedent debt is,the consideration for a sale by 
the father of the ancestral propertyj or it is charged by him to 
raise money to pay off an antecedent debt, it rests with the sons 
to show tbat such debt was contracted for immoral purposes to tho 
knowledge o f the vendee or mortgagee. But it is to be observed 
that this rule is limited to antecedent debts, tbat is to saV; debts 
contracted before the sale or mortgage sought to be impeached by 
the sons ; and it does not cover cases in which a sum in ready 
nioney has been paid over to the father by the vendee or mortgagee. 
As we understand, it, the distinction drawn by their Lordships is 
founded on the view that while in the one instance the vendee or 
mortgagee is not to “  be expected to know .or to come prepared 
with proof o f  the antecedent economy and good conduct o f the 
owner of an ancestral estate,”  on the other hand, “  he may 

-reasonably be expected to prove the circumstances of his own 
particular loan” -—Hunooman Per shad Panday's Case (S). The 
authorities therefore seem to come to this, that in those cases 
where a person boys ancestral estate or takes a mortgage of ib 
from the father, whom he knows to have only a limited*interest in 
it, for a sum of ready money paid down at the time of tbe transao- 
tion, such person, in a suit by the sons to avoid it, must establish 
that hemiade all reasonable and fair inqairy before efFeeting the 
gale or mortgage, and that he was satisfied by such inquiry, and 
believed, in paying his money, that it was required for the legal

(1) I. L.E., 3 Calc, 148. (2) 14 B. L; E, 187 ; L. R., 1 Ind. Ap. SSS,
- (3) 6 Moo. I. A. 4:19.
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1886  n e c e s s i t i e s  o f  tlic joint family, in respect of wiiicli tbe fatlier, as
head and managing member^ could deal witii and bind the joiufe 
ancestral estate.

Adopting this rule and applying ifc to ilio present case  ̂ it h  
obvious that the Jiidgo below in dealing, wiili it did not appreciate 
the distinction to be drawn as indicatod above, and -tliat liis dcci- 
son does not meet the difiiciiltics of tlio posih’oii. It seems to us 
therefore that tho proper course for us to adopt is to romaiid tlio 
fallowing issues iiudor s. 5GG of tho CuJo for dotonniuation : "

1, As to the Es. 1,200, and Rs. 232 antecedent debts, part o f 
the consideration  for  the sale to tho defendantSj liavo tho pUiintifls 
established that thoso dobts were contracted  for  im m oral pn rposes, 
and that at the time tho salo was im peaehod  tho dofendauts had 
police they wero so contracted  ?

2. As to the Bs. 1,500 paid ia cash to Ram Dihal b j  tho 
defendants, have they proved that thoy made reasonable and 
proper inquiries before handing it over, and that they did it believ
ing it was required for the legal necessities of tho joint fjunily o f 
which tho plaintiffs were raerahers, and that Ram Dihal, as mana<r- 
mg member and head, required it for purposes of the joint family ?

The findings, when recorded, will be returned into thig Conrt.j 
with ten days for objections from a, date to bo fixed by tho Kegis- 
trar.

Before M r. Justice Mahmood and Mr. J n sil e OMfieiti.
3SS6

April 23, MDUAMMAD SALIM (P la in tip f)  v.  NABIAN BiBI anb otiijsrs
(DniO'lNWAK'J’S). *

Civil Procedure Code  ̂ s. 13—J ê.i jmHcata— Dinmissal o f  suit imdc)' 10, cl. iij 
V I f  o f  1870 (Couri l'ee3 Acty— Dismissal o f  suit for  miyotndtir—’Dis- 

miaml of s u i t i n  Us present farm,”

l lie  putcliasev oi certain immoveable properly in csccn tion  o f a Jeeroc sitoil 
for possession o f  tlio Bamo, The RuiS was vlisinwRtid “  iu its present f u m ”  
haisifjat mavjuda), upop two groutuls : -Qi'st, w ith  reference to a. 10 oi; th« Court;
Leea Act (V II oi 18/ 0)j tlie suit was ■uiidcrvahiied and tlio pla.iutill’ hnd
failed to pay, w itliiii th e  time f ixed , add itional courfc-foes requ ired  b y  tlie 

. and Becoiitlly, for  a^iajoindcr. 5'Iic purclia.sor Hubflcfituiutly bfought' tt j-xnjoud, Btitfc.

‘>f iaS5, from  fi decree o f  J , M, C. Sttdubolfc, Esq., 
MniiU'i Vjinh 1 ^ *.̂ 1̂1110, 1SS5, confmxiinf? ji dcc.rce tif

aabordiualcj Judge oi; Aaaa^gt^rli, dated 'tho 2Srd X)c'combc‘r,
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