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mad an law, if  the pre empfeor enters into a compromise willi the 1886
vendee, or allows himself to take any benefit from biin in respect habib-un
o f the property which is the subject o f pre-ernptioUj he by so doing kksa

is taken to have acquiesced in the sale, and to have relinquished Babkai a ii. 
bis pre-emptive right, Mr. Baillie, in his celebrated D ig e s t  o f  
Muhammadan Law, at page 499, which reproduces a passage o f the 
Fatawa Alamgiri, states the law as follows :— *̂  The right o f pre­
emption is rendered void by implication, when anything is found 
on the part of the pre-emptor that indicates acquiescence in the. 
sale, as, for instance, when knowmg the purchase, he has omitted, 
without a sufficient excuse, to claim his right (either by failing to 
demand it on the instant, or by rising from the meeting, or taking 
to some other occupation, without doing so, according to the differ­
ent reports o f  what is n ecessa ry  on the occasion); or, in like man­
ner, when he has made an offer for the house to the purchaser ; or 
has asked him if he will give it up to him ; or has taken it from 
him on lease, or in moozaraut— all this with knowledge o f the 
purchase.”

This passage is conolastve, and leaves no doubt that by iho 
very fact of their taking the agreement referred to above, the 
plaintiffs have relinquished their right of pre-emption and are pre­
cluded from enforcing it.

In this view o f  the question it is nnnocessary to consider tha 
first question. 1 would dismiss the appeal with costs.

Tyerell, J.— I am quite of the same opinion.
Appeal dismissed.

Before Mr, Justice Brodhurst and Mr. Justice Tyrrdl, jggg

ZEINAB BEG AM (PtaiNxiPir) v. MAH'AW All PIUSAIN KHAN km . -Apnltl. ^
ANOTHER (D efendants.)*  , . :

Uivil Procedure Code, ts. 556, 55S— Non-attendance of appellant at htwing of
appeal— Dismissal of appeal on ike merits-^ Application for re-admission.

la an appeal before an appellate Courfcj the appellant did not afctend in person or 
by pleader, undtlie Gourfcj instead of dismissing the appeal for default, tried and 
dismissed St upon tlie merits, SuTDSequently, the appellant applied to the Court, under 
s. £5S of the Civil procedure Code, to re-admit the appeal, esplainiag her absena©

* First Appeal No, 39 of 18S6, from an order of Manlvi Zain-ul.Abdin
SftbQjdiaate Jadge of Moradabad, dated the 19th September, 1885.
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when the appeal waa called ou for hearing. The Court i-ejectod the npplicatioa* 
on the grouufl that the appeal had been docided ou the merits, and reasons had 
been recorded for ita disinii*sal which there were no apparent grounds for  setting 

aside.
£TeW that the G curt should have dismiesed the appealfor default, and it wa$ 

illegal to try it on the merits, and the judgm ent waa consequently a nullity, tho 
existence of which waa no bar to the re-admission of the appeal.

T his was a first appeal from an order passed by the Subordi­
nate Judge of Moradabad, under s. 558 o f tbe Civil Procedure 
Code  ̂refusing to re^-admit an appeal. The appellant, Musammafc 
Zainabj was plaintiff in the suit which was dismissed by the Court 
of first instance (Munsif of Amroha). She appealed, from the 
Munsifs decree to the District Judge of Moradabad, who trans­
ferred the appeal to the Subordinate Judge. The appellant failed 
to appear either on the day fixed by the Subordinate Judge for the  ̂
hearing of the appeal, or on the subsequent days to which the 
hearing was adjourned. Instead, h o w e v e r ,  of dismissing the 
appeal for default under s. 556 of the Civil Procedure Code, the 
Subordinate Judge tried it and dismissed it upon the merits. Sub­
sequently the appellant applied to the Sabordin'ate "Judge, under 
B. 558, to re*adtnit the- appeal, explaining her absence when the: 
appeal was called on for hearing. This application the Subordinate 
Judge rejected, on the ground that the appeal had been decidedi 
on the merits, and reasons had been recorded for its dismissal 
which there were no apparent grounds for setting aside.

On this appeal it was contended for the appellant that the 
Subordinate Judge was not justified in rejecting her application, 
without inquiry into the truth or otherwise o f the allegations made 
therein regarding the cause of her absence at the hearing of the 
appeal.

Babu Ratan Chand, for the appellant.
, Mr. Abdul Majid, for the respondents.

B bodhurst and T y r r e l l , JJ. —The Subordinate Judge, as a 
first appellate Court, had the appellant’ s appeal before him. On 
the day fixed for hearing, and on adjourned dates, the appellant 
did not attend in person or by pleader. Tho Subordinate Judge 
tlven had but one legal course open to h im -'to  dismiss the app«3al 
in default (s, §56)* It wias illegal to try the appeal on the naents* ‘
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The judgment gi^en in this way is a nullity, and must be cancelled ; 
its existence therefore was and is no bar to the re-adniission o f the 
appellant’s appeal (s. 558), if it was not barred by limitation or 
otherwise inadmissible. W e must allow this appealj and direct 
the restoration to the file of the application for re-admission under 
s. 55S on the merits, the costs of this appeal bein» costs in the 
cause.

Appeal alloived.

1886

Before Mr. Jvstwe Straight, Off'g. Chief Justice  ̂and Mr. Justice Tyrrell.

LAL S I N G H  ANs ^nothee (Defendants) v. D E O  NAR4IN S I N G H

AND OTHERS (PlAINTIFFS). *
Hindu Law—Joint Hindu family-^Alienation, dij father—Suit by sons to set 

aside alienation— Duty of sons to pay father's debts— Burden of proof.

.  T lie  rule enunciated by the P rivy Council in Muddun Thaloor v. Kantoo Lall 
( D  and 5«r0j B m si Koer v. Sim  p^rsad Singh (2 ) ,"  that where joint ancestral pro­
perty  has passed out o f a  jo in t fam iiy, either iinaer a conveyaace esecxited by  a 
father in consideration o f an anJecedeufc debt, or in order to  raise m oney to  pay 
o ff  an aatecedent debt, or under a sale in execution o f a decree for the father’s 
deht, his sons, h y  reason of their duty to  pay their father’ s debts,cannot recover that 
property, unlf>.ss they show that the debts were contracted for immoi'al purposes to  
the knowledge of the vendee or m ortgagee,”  ia lim ited to  antecedent debts, to  
debts contracted before the sale or m ortgage sought to  be impeached b y  the sons • 
and it does not cover cases in which a sum in ready m oney has been paid over to the 
fa th er b y  the vendee or mortgagee. T he authorities seem to  come to  this, that ia  
those cases where a person buys ancestral estate, or takes a naortgnge o f  i i  from  the 
father, whom he knows to have on ly  a lim ited interest ia  it, fo r  a  sum  of ready 
m oney paid down at the time o f the transaction, such pei-Soh, in a su it by  the 
Bons to avoid it, must establish that he made all reasonable and fair inqairy before 
effecting the sale or mortgage, and that he was satisfied by  such inqn irj, and 
believed, in paying his money, that it  was required for  the legal jiecessities o f the 
jo in t family, in  respect o f which the father, as head and managing member, conJd 
deal w ith and bind the jo in t ancestral estate.

The three plaintiffs in this case were the sons o f  Raia Dihal> the 
iirgt defendant, and on the,3rd Octoberj 1883, when the suit was 
instituted, they were, so it was stated, aged respectively a» fol« 
lows Deo Narain Singh, 23 ; Ram Narain Singh, 18 years and 2 
toonths; Jagat Narain Singh, 15 years and 2 months. On th© 
12th. f)eGemberj 1864, i>ep Narain alone having been b orn /R am

Second Appeal; No. 286 o f  1885, from  a  decree o f  E. B T rhornW ll. 
D istrict Judge o f  Jaunpur, dated the 30th January, 1885, reversing a decree o f  

Mnhaiiunad Nasir-ul-lah Ehaa> Subordinate Judge o f  J aimpur, daSed the 
22nd December, 1883.
(2) U  B. L. II. 187 ;• L. B., 1 lud. Ap. S3S. (2) 1.1,. H,, 8 Calc. 148,
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