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or mention documents onee, but not at present, in their possession,
Therefore the Judge gave the plaintifis further time to the 16th
‘April, 1885, to amend thesedefeets. On the 15th April, the plain-

tiffs filed before the Judge an affidavit purporting to be made by~

themn personally, praying that “ the Court may have it verified in
the manner it thinks proper, provided petitioners” pardalki-nashin is
not interfered with)” On the 27th April the Judge disposed of
that petition and of the suit by his order which is now appealed
to us, It runs as follows :-—% The order of this Court not having
been complied with, although amplo opportunity has been given to
the plaintiffs, and no sufficient ground for non-compliance having
been shown, I have no alternative, much as I regret the necessity,
but to exerciss the power given me by s. 136, Act XIVof 18582,
and to direct that the suit be dismissed for want of prosecution, and
1 now make an' order to that effect, with costs, and the wsuaal
interest thereon.” '

Without going into the question of the sufficiency or in»
sufficiency of the action of the plaintiffs with regard to the orders
made under s, 129 of the Court, it is enough here to say that,
looking at the disabilities of the plaintiffs and the cirecumstances of
their suit, it appears to us that the case was not one in which
it was expedient to enforce the lability {o which they may have
exposed themselves under the peculiar provisions of s, 136 of the
Code. )

We therefors allow the general plea of the appellants; and,
" decreeing this appeal, remit the case for trial to the Court below.

The costs here will be costs in the vause.
Appeal allowed.

Before Mr. Justice Straighi, Offg. Clief Justice, and My, Jusiice Mabmopd,

BEHARI LAL (Pramvrisr) ». HABIBA BIBI anp orners (DESENDANTS).,
Pardab-nashin—Execution of deeds,

A guib was brought upon a bond purporting to have heen executed cu behalf

of two Muhammadan pardak-nashin ladies by their husbands, and to charge their
_immoveable property. The bond was compulsm-ily‘rcgistr.\ble, and it was present-
ed for registration by a person who professed to be authorized by a power-of
~attorney in that behalf, The only proof given by the pl:nintiﬁ“ that this powm:-of»

* Rirst Appeal No, 109 ¢f 1885, from ‘& decrece of Rai R‘whu Nalh Sahm,
Subordmme Judge of Azamg.rh, duted the 31lst July, 1885,
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-attorney was executed by the ladies, or with their knowledge and consent, was the
evidence of a witness who deposed that he was not personally acquainted with
them nor did he know their voices, that he went to their residence, that there were
two women behind a pardak whom the executants of the bond said were their res-
pective wives, and that these women acknowledged they had made the power-of
-attorney. There was nothing to show that the ladies had ever benefited in any
way from the money advanced under the bond.

Held that, even if the ladies behind the pardah were in fact the two defend-
ants, this evidence would not beenough to bind them, and that it was for the
plaintiff, who sought to bring their property to sale on the strength of a transaction
with them, to show that they were free agents in the matter, and, having a clear
knowledge of what they were doing, accorded their consent to it.

Buzloor Ruheem v. Shumsoonnissa Begum (1), Ashgar Ali v. Debroos Banoo
Begum (2), and Sudisht Lal v. Shecbirat Koer (3) referred to by Maamoon, J.

Tap plaintiff in this case claimed the amount due on a bond,
dated the 16th September, 1873, from Rafi-ud-din Ahmad, and
bis wife Habiba Bibi, and Salima Bibi, the wife of Nurul Husan,
by whom the bond purported to be executed. e also claimed
the sale of certain zamindari property mortgaged in the bond.
This property was property which the two female defendants,
who were sisters, had inherited from their father. The bond pur-
ported to be executed by Habiba Bibi ¢ by the pen of Rafi-ud-din
Abmad,” her husband, and by Salima Bibi* by the pen of
Nurul Hasan,” her husband. It was registered on the 27th Sep-
tember, 1873, by one Maula Khan, under a mukhtar-nama, or
power-of-attorney, which purported to be executed by Rafi-ud-din
Ahmad, Habiba Bibi and Salima Bibi, and was authenticated by
the Sub-Registrar, who had issued a commission for the examina-
tion of the ladies as to the voluntary nature of the execution of the
power by them. The defendant Rafi-ud-din Ahmad did not defend
the suit. It was defended by the female defendants, who pleaded
that they had not exccuted the muklitar-nama, or the bond, and
had no knowledge whatever of those deeds and had not benefited
in any way from the money advanced under the bond,

The Subordinate Judge of Azamgarh, by whom the suit was
tried, dismissed it in respect of the female defendants. He found
that they had no knowledge of the mukitar-nama or the bond, and

(1) 11 Moo. 1. A. 551 ;8 W, R.,, (8) L L. R., 7 Calc. 245; L. R.,
. C. 3 8 Ind. Ap. 39.
() L L. &, 8 Cale. 324,
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had not benefited in any way from the money advanced under
the bond. The plaintiff appealed to the High Court.

Munshi Kashi Prasad and Muanshi Hanuman Prasad, for the
appellant.

Pandit 4 judhic Nath sand Munshi Ram Prasad, for the
respondents.

Srrarent, Offg. C. J.—This was a suit bronght by the plaintiff
Behuri Lal upon a bond dated the 16th of September, 1573, for
Rs. 6,700, purporting to have Leen execated by one Rafi-ud-din,
for himself and for his wife Habiba Bibi, and by one Nurul
Hasan on behalf of his wife Salims Bibi, The two ladies were
the danghters of Fakhr-ud-din Ahwmad, and Rafi-ud-din was his
nephew, and the property said to bave been charged admittedly
came to the hauds of the obligors apon the death of Fakhr-yd-din,
to whom it had belonged. The bond of the 1Gth of September,
1873, was, as I have sald, not signed by either Habiba Bibi or
Sulima Bibi, and it was subsequently presented for registration by
one Maula Khan, who professod to be anthorized in that behalf
by a power of attorney dated the 17th Sepiember, 1873. Now
the bond can ounly be given in evidence and hLeld to be binding
against the ladies, gua their immoveable property charged therein,
if it was duly registered, and the question whether it was so regis=
tered turns upon whether the power-of-attorney was in fact made
by them, with their conscious consent and full knowledge and
compreheunsion” of what they were authorizing Maula Khan
to do. The Subordinate Judge has found that the bond to the
plaintiff was not proved to have been executed with the know-
ledge of the ladies ; that they are ot shown to have bencfited by
it in any way ; and, as I understand him, he also rejected the
power-of -attorney as not binding on them.

It is upon this latter point that I am prepared to deal with
the appeal and dispose of it. Now there can be mo doubt—and
many Privy Council rulings are to be found approving the prin-
ciple —tliat in cases suchas that before me, in which the interests
of pardal-nashin women are concerned, those who seek to affect
them with lahility under an instrament of the kind sued on
here, are bound to prove that they had knowledge of the nature
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and character of the transaction into which they are said te have
entered, that they hag some independent and disinterested adviser
in the matter, and that they pub their hands to the document
relied on, or authorized sums other persouns to execute it for
them, fully understanding what they were about in doing so.
In the present case all that the plaintiff has proved by one wilness,
Imam-ud-din, is that upon a particular day he went to the rosi-
dence of the ladies, with whom hoe was not personally acquainted,
nor did he know their voices. He says their were two women
behind a pardah who were said by their husbands, Rafi-ud.din
and Nurnl Hasan, to be their respoctive wives, and that these
persons ackowledged they had made the power of attorney. Now
I will go the length of saying that even if the ladies behind the
pardah were in fact the two defendant Musammats, I should not,
in reference to the principles already enunciated, be prepared to

‘hold that this is enough to bind them. I think it was for the

plaintiff —who is seeking to bring their property to sale on the
strength of a transaction with these two pardal-nashin ladies —
to show that they were free agents in the matter, and, having a
clear knowledge of what they were doing, accorded their consent
toit. This, in my opinion, be has wholly failed to do, and, under
such circumstances, 1 think the lower Court was right in dismiss«
ing the suit, and I therefore dismiss the appeal with costs. With
regard to the application made to-day for the admission of the
mukhtar-nama, which was rejected below, it is unnecessary to say
more than that I have dealt, with the ocase as if it were in evi-
dence.

Mammoop, J.—I am of the same opinion. I entirely concur
with the learned Chief Justice in his estimate of the evidence. It is an
estimate which I, from my acquaintance with the facts of Muham-
madan life to which it refers, accept as in keeping with the rulinss
of the Privy Council in such matters, which have done for the pa:-
dah-nashin women what their life requires, whichis, that they should
be placed, by analogy, on a footing somewhat similar to that of
persons now compotes mentis. The doctrines of equity which relate
to such persons have becu stated in s, 228 of Story’s work on Equity
Jurisprudence, where it is laid down that  Courts of or]nii;:y

deal with the subjegt upon the most enlightened principlos, and
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watch with the most jealons care every attempt to deal with per-
sons non compotes meniis. Wher ever, from the nature of the
transaction, there is not evidence of entire good faith (uberrime
fidei), or the contract or other act is not seen to be just in itself, or
for the benefit of these persons, Courts of equity will set it aside, or
make it subserviont to their just rights and interests.”” I desire
to embody this passage in my julgment for the benefit of the
subordinate Courts, to which, generally speaking, such works as
Btory’s are not accessible ; and for the same reason I wish to
read certain passages from the judgments of the Lords of the Privy
Council in order to show the manner in which their Lordships
bave from time  to time applied the doctrine of equity to
pardah-nashin ladies. The leading ease upon the subject is
Bruzloor Ruleem v, Shumsoonnissa Begum (1), where their
Lordships made the following observations (p. 588)—* The
Attorney-General, indeed, argned that a distinetion is to he drawn
in this vespect between a Muhammadan and a Hinda woman ;
nay, thab in all that concerns her power over her property, the
former ig by law more independent than an Englishwoman of
her husband. It is no doubt true that a Musnlman woman,
when married, retains dominion over her own property, and is
free from the control of her husband in its disposition ; but the
Hindu law is equally indulgent in that respect to the Hindua
wife. It may also be granted that in other respects the Muham-
madan law is more favourable than the Hindu law to women
and their righ:os, and does not insist so strongly on their necessary
dependence upon, and subjection to, the stronger sex. But if
would be nnsafe to draw from the Jetter of a law, which, with the
religion on which it is chiefly founded, is spread over alarge por-

tion" of the globe, any inference as to the capacity for business

of a woman of a particular race or country. In India the Musul-
man woman of rauk, like the Hindu, is shat up in the zanana,
" and has no communication, except from -behind the pardah, or
screen, with any male persons, save a few privileged relations or
dependants ; the cultare of the one is not, generally speaking,
“higher than that of the other, and they may be taken to be equally

liable to the pressure and inflaence which a husband may be
(1) 11 Moo. I. A. 651;8 W, R, B. C. 8.
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presumed to be likely to exerciso over a wils living in such a
state of seclusion. Their Lordships must, therefore, hold that
this lady is entitled to the protection which, according to the au-
thorities, the law gives to a pardah-nashin, and that the burden of
proving the raality and bona fides of the purchases pleaded by her
hushand was properly thrown on him®. The principles upon which
these observations progeed must not bo lost sight of in connection
with such cases.  Again, in Ashgar Ali v, Dilroos Banoo Begumn
(1), which was also a case in whicha Muhammadam pardak-nashin
Iady was concerned, their Lordships made observations swhich
seem t0 me to be very pertinont to cases like the present.  Their
Lordships said {(p. 827) :—* It is incumbent on the Court, when
dealing with the disposition of her property by a pardak-nashin
woman, to be satisfied that the transaction was explainad to her, and
the knew what she was doing, and especially so in a case like the
present, where, for no consideration, and withont any equivalent,
this lady has executed a document which deprives her of all her
property.” There arc many other cases to be {ound in the Re-
porbs which lay down the same doctrine, but T will cite only one
more passage from the judgment of their Lordships in a recent
case— Sudisht Lal v. Sheobarat Koer (2}, in which the facts wore
somewhat similar to these of the present case :—% Their Lordships
desire to observe that thore is no satisfactory evidence that this
mukhtap-nana was explained to.the defendant in such a way as to
enable her to comprehend the extont of the power she was
conferring upon her hushband. In the case of deeds and' 595, ;‘,
exccuted by pardah-nashin ladies, it is requisite that those wheo
reply upon them should satisfy the Court that they had been
explained to, and understood by, those who excento them. Thero
is a want of satisfactory evidence of that kind in the present case.
But their Lordships do not desire to vest their decision upon this
ground seceseeseens If it had been proved that the husband bad cone
tracted loans and obtained advances on behalf of hig wife, it may
be that under this power-of-attorney she would be bound by his
acts, as being within the scope of his authority., Dut it would
have to be shown, not only that Le borrowed the money, but that

M LT R, $ Cule. 324,
(2) L L. Ry, 7 Cule, 245; T By, 8 Indl, Ap. 39
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it was borrowed for her.,” These passages seem o me to be closely 1856
S T Sy

applisable to the circumstances of this case. BEmant Lar

With reference to the observations of the learned Chief Justice, g auy Brar.
I have only to add that in all these transactions, the important
thing to sec is what was actually done. In the present case there
is nothing to show that this large sum was ever utilized for the
ladies” benefit, and there is no satisfactory evidence to show that
they took part in the exeeution of the mukhtar-rama, or understood
its contents, or that they were aware of the oxistence of the bond,
or that it was executed with their consent. The findings of the
lower Court are satisfactory, and 1 wonld not interfere.

Appeal dismissed.

Before Mr. Jusiiee Oldfield and Mr. Justice Tyrrell.
ROJI RAM (Prammier) o. ISHAR DAS asp anorasr (Direnpavts ¥ A 71%5”
Suit for money paid by a pre-emplor unde~ a deevee for pre-emption whick Aas F__I______.__‘
become votd—det XV of 1877 (Limilation Act), sch ii, Nos. 62, 97, 120—
S>it for money had and received for plaintiff's use—Suit for moncy paid upon
¢ existing consideration which afterwards fails.
F uding an appeal from a decree for pre-emption in respect of certain property -
conditivual upen paymend of Re 1,505, the pre-emptor decree-holder, in Augusb,
1880, applied for possession of the property in execution of the decree, alleging
payment of the Ra. 1,595 to_the judgment-debtors ot of court, and filing a receipt
given by them for the money. This application was ultimately struek off. Tn April,
1881, judgment was given in ihe appeal, incressing the araount to be paid by the
decree-lolder to Rs, },994, which was to he deposited in court within a certain time, -
Th, “mwlder did not deposit the balance thus directed to be paid, and the
decree for porsession of the p roperty acvordingly became void. 1n 1882, the decree-
holder -f’i_gned to K his Tight to recover from the judgment-dsbtors the sum of
Re. 1,56+ thich he had pmid to them in August, 1880. In December, 1883, & sued
the judg-% ‘ +-dgbtors for recovery of the Re. 1,506 with interest..

3 Hel.. that No, 62 of the Limitation Act did not govern the suit, but that Nou" .
97, avd, if net, No.120, wouldapply, aud the suit was therefore not barred by
Yimitation.
THE suit ont of which this appeal arose was brought under the
fqlféwing circumstances :~In February, 1880, one. Ram Lal
obtained a decree for pre-emplien in respect of certain property,

* Second Appeal Mo 1264 of 1885, from a décree of W. R. Barry, Beq,, Addi-
tional Judgs of Aligarh, dated the 30k July, 185, reversing n decree of Maulvi
Sami-ullak Khan, Subordinate Judge of Aligah, dated the Z2nd May, 1884,
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