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Before Mr, Justice MeDonell and Mr, Justics Glose.
1883  DINENDRA NATH BSANNYAL (Jupamenr-DEpror) o, CHANDRA

Docvusbar 33, KISHORE MUNSHI (DECREE-ZOLDER),*
Trongfer of Properiy Act (IV of 1882), sa. 2, 67, 99— Mortgage decree—
Ewnecution.

A decree-holder, who had obtained a decree in the year 1880 againgt his
judgment-debtor decloring his title on certain mortgaged properties and
authorizing o sale, sought, after geveral previous applications keeping the
decres alive, to execute his decree again on the 15th April 1885, The
judgment-debtor objected on ihe ground that no suit had been instituted or
decres obtained under & 67 of the Transfer of Properly Act as directed
by & 99

yHel(Z, that s, 99 of that Aot was not intended to apply to decrees already
obtained declaring o lien and authorizing a sale, but even assuming that it
was so intended, s. 2 of the Act saved tho right of the decree-holder
to obtain a eale of the mortgage properties. Ganga Sahai v. Kishen Sahai,
(1) distinguished.

In this case one Chandra Kishore Munshi obtained, on the
15th December 1880, a decree upon a mortgage bond declaring
his lien upon certain properties mortgaged to him and authoriz-
ing the sale of these properties against Dinendra Nath Sannyal,
and on several occasions previous to thiy present application, had
executed this decree against his judgment-debtor. On the 15th
April 1885 he again applied for execution, but the judgment-
debtor objected to the application, on the ground that under s, 99
of the Transfer of Property Act the property could not be brought
to sale without instituting a suit and obtaining a decree therson
under s, 67 of that Act.

On the 20th June 1885, the Subordinate Judge overruled the
objection and ordered execution to proceed.

The judgment-debtor appealed to the High Court.

Baboo Hem Chumder Banerjee, and Baboo Sharoda Charan
Mitter, for the appellant, contended that the Transfer of Property
Act applied, and cited Gunga Sakai v. Kishen Sahai (L).

Baboo Tswar Chandra Chakerbati, for the respondent,
# Appeal from Order No. 205 of 1885, against the order of Baboo Nil

moni Dass, Subordinate Judge of Pubna, dated the 20th of June 1885.
1) L L R, 6 All, 262,
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The judgment of the Court (McDoNELL and GHOSE, JJ.) was
ag follows i—

It appears that the decree-holder in this case obtained against
the judgment-debtor a decree upon a mortgage bond, declaring
his lien upon the properties hypothecated therein and authoriz-
ing the sale of the said properties. This decrce was passed on
the 15th December 1880 before the Transfer of Property Act
(IV of 1882) came into operation. The decree was, from time
to time, enforced without any objection on the part of the judg-
ment-debtor, but upon an application, out of which this appea]
arises, having been mado on the 15th April 1885, the judgment-
debtor objected that, under s. 99 of the Transfer of Property
Act, the decree could not be executed, and the property brought
to sale, without institutiug a suit and obtaining & decrse under
the provisions of s, 67 of that Act. The lower Court refused to
give effect to this objection, and the appeal is against the order of
the Subordinate Judge allowing execution to proceed.

It is contended before us that s, 99 of the Transfer of Property
Act applies to all decrees, whether they be money decrees or
mortgage decrees; and that in every case of the kind, if the
decree was not obtained under s. 67, the mortgaged property can-
not be sold.

We are unable to accede to this argument. As we'read s, 99
it was never intended to apply to a decree already obtained
declaring a lien over, and authorizing a sale of the mortgaged
property. It was evidently intended to apply to other decrees
not being mortgage decrees. But even if we were to concede
that it was so, we are nevertheless of opinion that s, 2 of the
Act saves the right of the decree-holder in the present case to
obtain & sale of the property hypothecated to him. That section,
among other mafters, runs as follows :—

“But nothing herein contained shall be deemed to. aﬂ'eet ©
any right or liability arising out of & legal relation constituted
before this Act comes into force, or any relief in respect of any
such right or liability.”

Now, in the present case, a legal relation was constituted,
before the Act came into force, between the parties by the decree,
that was passed in December 1880, By reason of ‘this relation
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the decree-holder has a “right” to enforce his decree for the satis-

Drensoaa faction of his claim ; and he is entitled to the “ xelief” in respect;
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to such right, that he now preys for, viz, to have the property
sold in execution of the said decree.

The learned vakeel for the appellant quoted in support of his
arguments the case of- Ganga Sahai v. Kishen Sahai(1). All
that we need say on the present occasion is, that the identical
point raised in this case Was not that which was raised in that
case. Thero the quostion was one of procedure, here the question
is one of substantive right.

We are, therefore, of opinion that the order passed by the
lower Court was right, and we accordingly affirm it with
costs.

T. A L. Appeal dismissed,

APPELLATE CRIMINAL,

Before My, Justice Cunninghamn and Mr, Juslice Ghose.
J. BRUOE ». C. ORONIN.

Merchant Seamen's Aot (Aet I of 1859), s. 83—17 § 18 VWie, e, 104,

82, 243, (cls. 1 and 2) 288—Merchant Shipping Aot, 1854—43 § 44 Vie.

0. 18, 5. 10—Merchant Sewmen (Payment of Wages and Rating) Aot, 1880

—Imprisonment for desertion.

The amendment of clauses 1and 2 of s, 243 of 17 & 18 Vi, o, 104, by
43 & 44 Vic. c. 16, 6. 10, does not affeot the lability of seamen in Calouita
to imprisonment for offences under a, 83, ls, 1 and 2 of Act T of 1859,

THis was a reference to the High Court by the Chief Presi-
dency Magistrate of Calcutta, under s. 432 of the Code of Crimi-
nal Procedure. -

It a.ppea.r ed thab one Cornelivs Cronin, a fireman on hoard the
British steamship “City of Cambridge,” was charged by the
Chief Engineer of the Vessel, under cl. 2 of s 83 of Act I of
1859 with being ebsent without leave from the vessel; the
accused pleaded guilty, and was sentenced to 24 hours' impri.
sonment with hard labour.

#* Criminal Reference No, 3 of 1886, made under s, 432 by T, J. M'nrsden
Bsg., Chief Presidency Magistrate of Quleutts, dated the 3lst of December

1885,
(1) L L. B, § All,, 262,



