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The learned District Judge seems to take it for granted tljat DMari 
was an occnpancy-teaant, but had ceased to be so by the operation 
of some rule o f law, of which I am not aware, and which the learned, 
^udge does not mention in hJs jadgment. I f  we wore to allow 
the judgment o f the learned Judge to stand, wo would be turn- 
$ng out of possession a person who is entitled to hold possession o f  
thd land sold by the operation of law. I  entirely concur in, and 
fully aceeptj the interpretation placei by the learned Chief Justice 
upon s. 7 of Act X I I  of 1831. It seems to me that the plaintiff’s 
ii-tie to the possession of the -iand fails, and his case must therefore 
fail.

Appeal alloioed.
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Before Mr. Justice QUjield end Mr. Justice TyrmlL

H A Z 4 - R I  AND OTHERS ( D jEFENDANTS) » . C IIU N I^ I  L A L (P iA l lS T r F F ) .

Surety-^Aei I X  of 1^12\Coniraci A ct\ss. ] 34,137, 139, l i i .

A  decree-liolder, iu esecution-proceedings, agreed to accept payment of the 
decretal a'mortut by the ]udgment>debtors in annual iaetalments. He also accepc- 
ed from certain other persona a surety-bond ia the following terms "  In ease 
■of default of pa3iEg the iiistalments, the whole decretal aioney, with costs and 
interest at 3 annas j\er cent,, shall be eseanted after one month ; ,aad for the 
«atisfaotion of the decree-bolder we, the esecutants; stand as sureties of the 
inent-debtors.”  The i'udgment-debtora paid iastalments and then mala 
default. The decrec-holiier otnUted to apply for esecufcion, and tbe decree’became 
time-barre(^. He theu aued the sureties to’ recover the amount of the decree.

':  , ,, ' ' ■ - 
HeM that the t,erms of the bond requiring the ereclitor to eseeute hts decree'

within one month were peremptory, and imported miicli more than the usnal agree­
ment under such circiimstaDces, that the decree-holder might execute his decrce, 
if  he pleased, ©n a default; that the legal conseiiueJice of his omission to execute 
the decree bexrigthe discharge of the principal debtors, the sureties would, under 
s. 134 of the Contract Act, stand discharged li&ewisej that his action was muck 
more serious than “  mere forbearauee ” in favour of his debtors, in the sense of
& 137 i that he had done an act inconsistent with the equities of the sureties and 
omitted to do a n  act which his duty to them (under the agreement) reiguired, where­
by their eventual remedy against the priucipal debtors was impaired (s. 139); that 
Jie had deprived the Eureties of the benefit of the security constituted by the 
decree; that they were therefore discharged to the extent of the \'alue of tliai 
security (s. 141) ; and that the suit must consequently be dismissed.

■» Second Ap[.eal £^o. 1162 of 1885, from a decree of E. B. Thoruhill, pjsq., 
Pistrict Judge of Jaunpur, dated the 22nd May, 18S3, reversing a decree of 
ifaalvi Muhammad Kaskullah Khan, Subordiiiate Judge of Jauupur, dated t W  
Mtki, January, 1885.
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1886 T h e  plaintiff in this case claimed Rs. 719-G-O. It appeared
tliat the plaintiff, Obunni La], hold a decrce for money against;

®- ' certain persons and took out execution of it,. In the com'se of the- 
flJijjoKNi L a l ,. h o  agreed to accept payment of the decretal

amount in eleven annual instalinents, the defendants in the present 
suit giving him a bond in which they agreed to pay the debt in case 
of default on the part of the judgment-debtors, and xnortgaged 
certain immoveable property as callatorai security. The judgment-, 
debtors paid Eve instalments and then made default In the pre-» 
sent suit Chunni I^al sought to recover the amount of the decree 
from the sureties. At the time of suit the decree had become time-, 
barred, Chuiwi Lai having omitted to apply for execution. The 
terms of the surety-bond are stated in the High Court’s judgment.

The first Court dismissed the suit. On appeal by the plaintiff 
the lower appellate Court gave him a decree.

If; was contended in second appeal on behalf o f the defondants, 
•ivith reference to the terms o f the surety-bond, that the sureties 
had been discharged in law by the conduct o f the creditor, iu 
allowing the decree to become time-barred.o

Mr. C-, B, Bill, h r  the appellants.

Mr, T. Conlan and Babu logindro Nath Cfiaudh'^ for the res­
pondent.

O ld fie ld  and T y rr fx l, JJ .— Having carefully examined the 
terms of the surety-bond, the basis of this actionj„we are o f opi«, 
3)ion that they amount to this, that the creditor having given his 
debtor time to pay Ea. 816-3-0, costs, and interest at 8 annas per 
cent., the amount of his judgment-deht, the debtor covenanted to 
pay this sum in eleven years by engaging, on the occurrence o f & 
single default, to execute hia decree for the whole sum remaining 
due under it, on the expiry of one month, from the date o f the 
default, and the sureties bo.und themselves, to. guarantee satisflictioa 

. <of the decree debt, in thfe event o f failure o f payment, by the modo 
indicated above. In other words, the debtors were to have time, 
and to malee punctual periodical paymentsj failure in punctuality 
to be necessarily followed within one month by execiition o f the. 
decree on, the;dscres-holder’s part, the sureties becoming then and; 
ĥereafter reaponsible for f^ny eventual failure in fuiH satisfactioa
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of the decree. The words of the deed were : — In case o f default:
of paying the instalments, the whole decretal mone5"j ’’''̂ ''ith costp, hakaei

and interest at 8 annus per cent., s/iall be executed after one month : ,
. „ , Chdkhi Lai,,

and for the satisfaction of the decree-holder, we, the executants,
stand as surety of the jadgment-debfcors to Ss. SI6-S-6, with all 
the costs of the Court and interest.”  The first and necessary 
step to be taken on occurrence o f a default was, within a month 
from its date, execution of his decree on the part of the creditor.
The language of this part of the covenant is peremptory, and im­
ports much more than the usual agreement under such circum­
stances, that the decree-bolder may or is at liberty to execute his 
decree, if he pleases, on a default. Instalments were regularly 
paid for five years, down to the 20th April, 1879; then pay- 
ipents ceased, and the decree-liolder took no steps against his judg- 
ment-debtors to execute his decree which is now defunct by lapse 
of time. He sues the sureties for the unpaid balance due on the 
decree, with interest to the date o f his suit, instituted in November,
1884. Having failed in the Coni't o f first instance, he obtained 
a judgment from the District Judge in appeal; and the sureties 
seek in second appeal to get that decree set aside. On onr read­
ing of the peculiar terms of the agreement set out above, we are 
satisfied that the appeal should prevail. It must be conceded that 
the legal consequence of the respondent’s omission to execute the 
decree has been t̂ he discharge of his principal debtors. The decree 
is dead, and they are released from all responsibility under it.
The sureties, then, would, under the rule of s. 134 of the ludian.
.Contract Actj stand discharged likewise by virtue of this omission 
of the creditor, But it was argued that (s.. 137, iii,) ‘ ‘ niera 
forbearance on the part of the creditor to enforce his remedy 
against the principal debtor does not, in the absence of any pro« 
vision in the guarantee to the contrary, discharge the surety.”
This is doubtless true; but the action of the respondent, who omit­
ted in this case to resort to the execution o f his decree, and allowed 
it to become a. dead letter by limitation, is, in our opinionj 
much more serious than “  mere forbearance’ ’ in favour o f his. 
debtors. And we hold that by his failure to carry out this express 
part of his agreement, he did. an act (s. 139, W.) inconsistent with 
the e<̂ uities o f the suretiesj and omitted to do an. act which his
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duty "to the sureties (under the agreement) requirod him to do, 
wlierebj fclie ev^entaal remedy of tlie sureties themselves against 
the principal debtors most necessarily have been impaired. W o 
are also of opinion tluiii by allowing his decree to become 
incapable of enforceuientj the respondent deprived the sureties of 
the benefit of the decree, which was a subsisting security in his 
hand at the time when the contract of suretyship was entered intoj 
and the loss of this security, to the benefit o f which the sureties 
■were entitled, through the act of iho creditor, would operate to 
the discharge of the sureties to the extent of the value of that secu­
rity (s. 141, id.). In this view of the facts of the agreement and 
o f  the law applicable to them, we must set aside the decree o f the 
lower appellate Court, and, allowing this appeal, dismiss the res-” 
pendent’s suit with all costs. „ ,

Appeal allowed.

, 18S6 
April 2S.

Before M r, Juslks Brodhurst and 33r. Justice Tyrrell,

R A M  SxIH A I and o th sr s  (D eckbis-holdbus) v. Tub B A N K  op B E N G A L  
(Judgment-DEBTORS).*

Execution of dccree.— Costs — fieuersrtZ of decree— Ih f und oj costs recovered by 
execution'— Interest*

A  successful appellant in au appeal to the High Couj-t applied, in execution 
of his decree, for a refund of h siun of money ^vhich ho had paid to the respomlont, 
by way of costs with interest thereon, iu execution of the lower Court’s decree. 
Hefiirther api^lied for interest on the refund claimed, at the rate of Ks. 6 per ceut. 
per annum. 'Jhe respondent objected to paying interest on the refund.

IM d  that the appellant was entitled to the interest claimed on the refund 
of costs. Forester v. The S&cretary of Stale for India in Council (1) referred to.

One Gur Prasad sued for the sale o f mortgaged property, 
pleading the mortgagor and the Bank of Bengal, which had pur­
chased the mortgaged property at an execution-sule. The Sub­
ordinate Judge of Cawnpore, by whom the suit was tried, dismissed 
the claim for the sale of the property, awarding the Bank its costs, 
with interest. The Bank recovered these costs, amounting to 
Bs. 642, that is, Rs. 6B3 principal and Rs. 9 interest, in execution 
of the decree. The plaintiff appealed from the decree o f  the

* First Appeal No. 41 of 1886, from an order of Munahi Bai KulM''attb I ’rasatL 
Bubtodlnate Judge of Cawn|>ore, dated 14th Pecember, 18^ 6 ,

. ■ a') 'I. .'3 m e., 161,


