
hnnds after Gotnm Singh’ s tIeiiUij did not survive on the’ same 
groniid or in the same way as it would in the similar suit brouglifc 
a^aiusfc heirs and estates not governed b y ' the Hindu law, and 
subject to devolution by ssii'vivorship as distinguished from inherit
ance I in other words, the son o f Go tarn Singh, who, ioimediutelj 
on his death, took, and now represents, the whole ancestral estate, 
h  not a person holding any pi*operty of Gotam Singh, which the 
Jatter’s creditors can follow as assets o f the pateraal estate into 
the hands o f the son as heir. But under the law affecting Himlii 
joint ancestral estate, every member of the family is a potential 
owner of a separable portion o f his share of the estate ; and as 
snoh he is competent to charge his debts on the undivided estate 
to the extent of his own partible, though luiseparated, share. It 
is this right to sue whicli has survived to the ])laintilf after tlis 
death of Gotain Singh— the right to seek for a decision that, his debt, 
being proved, the share in the estate which Gotam Singh might have 
got separated as his own in his lifetime stands charged with this debt 
under the mortgage-deed on which the claim is based, and, being 
niadt! the subject of partition, may now he sold or otherwise dealt 
with in satisfaction of the debt. But tlie plaintift’ wants something 
more/ It is  coneelvable, find perhaps probable, that Gotaa\ Singh’ s 
share in the family ten biswas of Kunwara may not suffice to pay 
the debt, nnd the plaintiff consequently aslcs for a decree against 
the whole ten biswas now in Zalim SingVs possession ■which 
Gotam Singh fitiected to deal with in bis bond of June, 1830,

There are two ways iii wdnch fi Hind a son might he saddled 
with the responsibiilty of a paternal ebbb ..iji connection with pro
perty like this ten biswas of KunwaraJ^Jhe father, as bead of the 
family and manager of its estate, might have raised the loan in 
tliisjBxpresa capacity for famii^’- purposes, the money Borrowed 
î e j^ J li as afipl led, so as to inaleTE Fsona party to the ĉontract by 
procuration of his fa the r, anjl by participation on his own part in 
the benefit o f the loau^^^^r tli& plaintiff might have pleaded that 
the debt incurred was of such a character that the Hindu law 
imposed, iipoft* a:'pious son the dnty o f discharging it from his own 
estate. In the present case, the latter line was adopted by the 
c reditor ; and accordingly we find that the main issue proponn- 
ded by the Court , below was,— What was the necessity uiidg*r

35'

Y O U  ViTI.] AI,LAtJABAD SEIIIICS. 2 3 3



ISSB - which tli6 money was borrowed by Gofain Singh? and vvas it such 
that the ancestral estate Hboukl bo held liable for tlio do1)t ?”

THE m i) I A N  l A W  R'KPOUTS. [V O L. VIII .

S i t  A B am , . ,
 ̂ Tlio Oourfc found oq the evidenflo, which is practically imcon-

Zawm respect, that wh'ilo fcho fatliOT WiiB g r o s a l i . . a i m v a :  ,

gant_j^^ selfish in his expenditure, "stnTlTiere iri no ovidonce tbat
the proceeds of tlHs“ -)articuhir loan were
“ Ii5 itipji3 acts ; but finding that “  tho money in qnestioB was 
neither'b^-owod to meet any family nccossity, nor laid out ii> 
necessary expenses, bat was used in tho personal expense.*? of. 
Goiam. Suigh,”  the Gou.rfe beh^w decreed that the debt should bo 
charged on tho share of Gotam Singh alone. This decree is chal- 
lenrfed here on the ground that the evidence does not warrant this 
iituling of fact,- as it.„dDes not establish that Q-otam Bingh “  wasted 
the mnnaK ou liTimoral parposas,” "‘or that the debt is such that ff 
pious son is free to repudiai ^ i t

It ia now settled law that “  sons cannot set up their rights^ 
acya.ia'st their father’ s alionatiou for an antecedont debt, or against 
his crediiors’ remedies for their debts, if not tainted with ini- 
morahty. On this important question of the liabilif,y o f joint 
estate there is now, as their Lordships think, no conflict o f 
authorifcy.” -̂ — Ifanomi Bahudsin v. Modun i/o/iw??, decided on the 
18th December, 1885.

The Court below was therefore wrong in oxempting half o f the 
whole property morfco-arred for his debt by tlio father Gotam 
Sin^h j and, allowing the pleas o f the appellant in this respect, wo 
must modify the decree so as to make it a decree enforceable 
against the entice joint ten biswas share in Kunwara, Avith costs. 
The plea in respect of the disallowed claim fur Rs. 2D9-0-3 ig 
without force  ̂ anJ is disallowed with proportionate costs,

, Appeal allowed,„

Before Sir Comer Petkeram, Kt.^ Ghief Juslice, and Mri Justice Brodhiii'sl, 
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