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Bub if they have acquired no right adverse to the plaintiff ag
owners, by prescription, or otherwise, fu the land, thelr right of
vge een only bo as lensoes of the plaindi and, on the facts found
in this case, & can bo revoled by the plaintiff, exceph i respect of
the sells, which are works of & permanent charaoter, and ou which
the delendants have incurred expenses.

The principle of ss. 60 and 61 of the Easements Act is fuite
applicable to this case, although that Ackis not in furee horo.

In this case, their right to the wells which they have made
eannot be interfered with; but the zamindar can revoke the license
25 to the other use claimed of the land.

The decres of the Coart of first instance, which, while decree-
ing the claim to build the house, preserves the rights as to the
wells and taking water from them, and also provides, by consent
of the plaintiff, facilities for a threshing-floor, &ec., iz fit to be

“uifiTmed.

gaey, . )

We et aside the decree of the lower appellate Court, and
restore that of the first Cauxt with costs.

T st

I - Appeal altowed.

" o

Before Sur W, Comer Petheram, Ki., Chief Justice, and Mr, Justice Rddficliee
BHOLAI avp saxorarr {Praixmrus) », KALL anp ANOTfiER (DrrExpanes)*
JHindu widow—Mortgage by Hindy, widow du possession of property in liew of
maintenance—~Declaratory deeree—4dct I of 1877 (Specific Relief dct), s, 42, °
The name of the widow of a wember of o joint Hindu fumily was allowed by
the other members to be recorded in her hushand’s place in ragpoct of hig 'l'ight;-;
and interests in the family property by way of compliment to Lier, and t.huy ¢ona-
sented that, in lien of maintenance, she should receive the prolits of the property
dueing her lifetime. The widow exceuted a deed of mortgage of the propert
which did not specitically state the amount of the estabe murtgaged, and alsr;y’v.
hond, upon which the obligee obtained a deerce, in cxeention whercof he zmtta(:heZY
part of the property recorded in the name of the obligor. The members OEJ th:
family brought a suit in which they prayed for' a declaration that the inort»- u
execubect by the widow was invalid, and that the property was not' liable f(j,ﬁ:

a.moml’ﬁ due thereunder, ar to attachment in cxecution of the decvee oblained
vpox the bond.

Held that if the widow’s possession were only a possessin by the plaintify’

consent entitling her merely toreceive the profits for her maintenanee, the plaintit

* First Appeal No. 18 of 1885, from & decres of Rai Rach wns th Subal Sol,
ordinate Judge of Goxakhpur, ame& phe Jrd Deuam}?cr :1%38 ii&hmm ‘th b Bub-
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wight eject hev from Lhe property, aud that before they eould obtain & declaration
ander 5. 42 of the Specific RelicE Act, they must seek their relief bY ejectment,
thot being the substantial and real velief appropriate tp the canse of action. On
the other hand, if the widow had an estate in possession, piven to her in exchange
for her maintenince, sho hal an iaterest which she was competent to alienate.

Held also that inaswmuch as the deed of mortgage cnntni'zmiMlEE’és"fffﬁon of
she amount of the estate juortgaged by the widow, and, upow-its fauze, mortgaged
hir share of the property enly, it could have no operation heyond her share, and
“the Court woull not be justified in greating a doclavation under s, 42 of the Specifie
Relief Act, merely because tim'plain‘xzi‘;}'s apprchended soe possible future claim
based upon the allegation that the transier comprised the entire estate.

Trw plainiifts in this suit <lleged in their plaint that they and
one Doman Pandsy were members of a joint and undivided Hin-
du family ; that Doman Pandey died leaving him surviving a mi-
nor son called Nihor ; his other son, Behari, having died duoring
his father’s lifotime leaving a widow, the defendant Musam-
mat Kali; that Nihor died o few days after his father and
hefore his name was entered in the revenwe records in respest ot
the rights and interests of his father; and that, owing to the ¢ cum-
stances mentioned above, ¢ the name of Musammat Kali, danghter-
in-law of Doman Pandey, was carsed to be entored in respect

Meﬁw and inhereo nan Pandey, merely by way of
congolation and eourtesy to the sal mat, who had in fact
no r\ght to the property in gquestion, and her name had hitherte
continued to be recorded.” The plaintiffs then went on to allege
that, * notwithstanding her want of right in every way,” Musam.
map Kali had, on the 21st May, 1877, executed 2 bond for Rs. 778
m faVour of the defendant Raghubans Pandey, in which she made
a smaple mortgage of & one anna and one pie share innauza Bihon-
da, a part of the property recorded in her name ; that Musammat
Kali was not competent to make the mortgage, nor was there any
necessity for the loan, nor was the bond in question in any way
valid and enforceable as vegards the plaintiffs, nor had Musam-
o Kali any right in the pmpelty ‘other than her possession as a
trostes n liew of her alimony ;7 that in addition to the bond men-
tioned above Musammat Kali hal given another bond to Raghu-
bans Pandey, ¢n which the latter had, on the 6th Febreary, 1884,
obtained a decres, in execution of which ha bad eaunsed a part of
‘the property - recorded in the name of ‘Musammat Kali te be
attached ; and that the property was not liable for this debt and had
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1885 been wrongfully atbached, Musammat Eali having no right there-
e I 1% - » . i .
Frmozaz 1M, and the debb not having been contractod for necessary purposes,
a3 23, -
2. On thess allegations the plaintiffs claimed the following reliefs s~
Raun

"¢ That by establishment of the plaintiffs’ right and invalidation
of the hond, dated the Z1st May, 1877, and of the attachmont pro-
ceedings, it may be declaved that the under-mentioned property,
recorded in the pame of the female defendant, canin no way ho
liable for the amount due under the hond dated the 21st May, 1877
and for the amount of the decree dated the 6th February, 1884.”

Tar the mortgage-bond, in respect of which relief was claime,
Musammat Kali, after stating that sho lhad borrowed Rs. 778
from Raghubans Pandey at the rats of Re. 1-8-0 per ecent. per’
mensem, and promising to repay that amount within one year,
and after stating the purposes for which the money had been
'ﬁsoa*rowed stated as follows : —*“ I liypothecate a one anna and one

=-share of manza Sihonda....u.. « for this sum, and I will not

ic.
E) or ?;e or fransfer it in any way nntil the said sum with interesgt
4] ‘n -, . ’

181 emu&\

The suib W1efended by b L U ("row

amongst others, thal Domen v andey had in his lifetime Separ atod
from the family to which he and the plaintiffs belon ged ; Tthat Be-
havi, the deceased husband of Musammat Kali, had not predeceased
hig father Doman and his brother Nihor, but, on the contrary,
Wilor had died first and then Doman, and Behari had succeeded
o the property recoxded in his fathor’s name, and had in turn been
mgcnoded by Musammat Kali as his heir; and that the debts which
the lady had contracted she had power to contract, and the plain-
13ffs wore not competent to maintain the suit, inasmuch as they

wore not the next reversioners, Behari’s daughter and daughter’s
son Leing alive.

The defandants sueccoded in thig defenceand thefr other defencis
in the Court of firgt instance (Subordinate Judge of Gorakh-
pur), which dismissed the suik.  The plaintifts appezﬂod

Messrs. T, Conlen and G T. Spankie, for the 'lppell-mi,s,.

M G H 1Ll Babu Jogindro Nath G/'aa.udlm, and La;a Jokhu.

n:? for the respondents,
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. 6. T. Spanlie, for the appellants.—The evidence on the
'r‘a(‘om shows that Behari, husband of the defendant Mosammat
Tali, predecensed his father Doman and his Brother Nihor. The
family was joint, and Kali enjoyed the profits of the estates by
permisgion of the plaintiffs, in Hen of her maintenance only, and
not by reason of any interest possessed by her in the property.
This being so, her possession was necessarily restricted to her
awn personal enjoyment, and could not be alienated by her. Tho
mortgage executed by her in favour of the defendant No. 2 was
therefore an illegal transaction, and the plaintiffs ave entitled to a
declaration to thaf effect,

[Peraeray, C. J.—If the defendant’'s possession depends
wholly on the plaintiffs’ permission, she is their temant-at.will,
and they can eject her at any moment. In that case, however,
they must seek their relief by ejectment, and cannot, with refer~

ence to the proviso to s.42 of the Specific Relief Act, sue for &

mere declaration of their title. The Liegislature intended by that
section that the Court might grant to a plaiatiff the 1eli,et’mnntnfl
by the Court of Chancery in cases where no whe/a.t/common law
was available. Where a preprietors tltlc&;},s in danger, and he
cowld mab bring an action at common law to try the question
of title, the Court of Chancery would give him this indirect form
of relief, the more direct kind nat being open to him. A mere
declaration was never granted exeept on this condition. On the
_other hand, if the plaintiffs in this case cannot eject the widow at
theu will, she has at all events a right to possession, and that is
surely a tmnsfu‘ ble interest 7] -

What the plaintiffs desive is not the ejectmant of the widow,
but the invalidation of the mortgage of the estate by her. ~ All
ihat the lwi'oviso to 5. 42 of the Specifie Relief Act forbids iz a sait
far a pure declaration, without further relief = it does not compel
a plaintiff to sue for all the relief which conld possibly be granted,
ar debar him from obtaining a relief which he wants unless at
the same. tima he asks for a relief which he does not want. The
plaintifts here ask for consequential relief, in addition to a
«declaration, for they seek to set aside the alienation and the

Fggt‘ta.chment proceedings. -Secondly, assuming that the plaint_iffs :
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cannot ejeck the widow, it does not follow that sho has a transfor-
able interest in the property. Her interest was by its very nature
confined to her personal enjoyment, and ineapable of transfer,
resdmbling in this particular the interest of an occupancy-tenant
ander Aet XII of 1831 (N.-W. P. Rent Aet), whose alienations
though invalid do not entitle the landlord to ejoct him from his
holding. The analogy of English estates is misleading when ap-
plied to the possession and transfer of property under the Hindu
law.

[PermEray, C. J.—You say that the family being joint, the
widow of Dehari took no interest in the estate,”but a mere right
of maintenance, but that, by a family arrangement, the rever-
sioners allowed her a life estato in lien of her maintenance. What
evidence is there to show that this life estate was confined to her

- personal enjoyment, and that she was not competent to transfer
TET ™

it “"j
\5{»13 the neecessary legal consequence of the facts that the

: Fa ,
family was JJ)m , and th'xt wulow s possessmn wag in lien of

maintenance. 'f‘m w ‘“by ho#e the S o f ~he witlow 9f' a
separated Hinda. -——\f}ﬁ‘fw T bmWSTwwd?jul Singh (1‘)

[OLpFIELD, J.—Surely the power of the widow to Transfer
an interest of this kind is a matter of evidence in each caso.

Prrreray, C. J.—If the widow had the limited interest you
have described, nothing beyon that interest can be affected by, her
alienations. If the mortgnge-deed does not specifically refor to
the whole estate, it must be assumed to relate to such interes
only as the mortgagor could legally deal with, aiid you cannot
sue upon the assumption that she meant to deal with more, How
then i is the title of the reversioners endangered ?]

~ Buch a transfer is injurious to the reversioners, because the trang

feree may be put in possession, and they may.be compolled to sue

him for ejectment, possibly long after the evidence regarding this

transaction has ceased to exist.  The bond purportssupon its face,

to mortgage the whole one anna and one pie share : it containg

nothing which confines its operation to the widow’s inter est, an
(1) N-W P.8.D. A, Rep., 1884, vol. il, p. 104,



VO L. viry ALLAHABAD SHRIES,

the onus of proving such resiriction would lie upon gny person
asserting it.

[Prruseam, C. J.~-Ought not the p]aintiffﬁs to kave ohjected
in the execution proceedings to the attachment of the property in
execution by the defendant Raghubans Pandey ¥]

They wers not obliged to do so: s. 283 of the Civil Procedure
Code does not establish any new form of suit. The form of suit
is an old one, and the object of the section is to save it, and to
prevent any possible impression that the order refusing to release
the property from attachment is conclusive.

Mr. C. H. Hiil, for the respondents, was not called on to
reply.

PeraeraM, C. J.—I am of opinion that this suit is not main-
tainable. The facts, as alleged by the plaintiffs-appellants thems
selves, are, that the female defendant is the widow of a Hindu wh
was a member of an undivided Hindu family, and that chey; (the
plaintiffs) represent the other members of that family.-"They
allege that, after the death of their brother, they «fowed 1ihe
widow’s sname to L.av. _ ed in his place,in respect of his rights
and m*x‘,’éléa‘ts in the property in dispute, out-of compliment to her,
an®thai®ubsequently, althongh she was not entitled to any interest
in the property itself, but only to receive maintenance from them,
shie was allowed to receive the profits in lieu of the maintenance.
They further state that, under this arrangement, she obtained and
still continues in possession, and that she executed a deed mortgag-
ing thWe property to the other defendant. They bring this suit
to obtain a declaration that the mortgage was an illegal trans-
action. It is a suit which must be brought under s, 42 of the
Spemﬁc Relief Act, or it cannot be brought at all.:

Upon this state of facts, the widow’s possessmn—-whlch the
pPaintiffs themselves allege to be an actual possession—must have
one of two characters. Either it is a possession by the plaintiffs’
congent, entifling her merely to receive the profits for her main-
tenance, or it & a possession for her life, given to her in es ch‘mge.
for the annuity which, under the arrangement I have referred to,
~she has 1cleased to the plaintiffs.  In either case, I am of opinion
that the suit is not maintainable. If her possession is merely

Ik
1885
e
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1385 permissive, and cxtonds no further than the collection of the pro-
fits, then the plaintiffs may eject her from the property, if thoy
are at any time dissatished with her mode uf dealing with it.
Thed, before they can claim the relief provided by s. 42 of tho
Specific Relief Act, they must claim the other relief to which they
are entitled—that is to say, the relief of ejectment, that being the

Buorax

P
Karr,

substantial and real relief appropriate to such a cause of aolion.
On the other hand, if the widow had ~an cstate in possession,
given to her in exchange for the annuity which she had released
to the plaintiffs, then she possessed an interest which, so far as
I can see, she had a right to ‘dispose of. The.nortgage-deed in
question contains no deseription of the amount of the estate wort-
gaged by her, It is expressed with extreme vagaeness, and, upont
its face, mortgages her share of the property only. It could
therefore have no operation beyond her share ; and, in my opinion,

“Tie—Gourt would be justified in interfering, and in making such’'a
declaration as the plaintiffs ask for, merely because the deed is
so vagus-ihiab they apprehend thab some imaginary claim may

~. . ‘ ;

possibly be imade by somcbody at some timo or other. Undor
these circumstandes, I am of opinion that the suit and 9% appeal
must be dismissed. Timch of the respondents will be allowed This
own costs separately. .

OuorieLp, J.—1 agree in the opinion that this is not a case
in which the declaration sought for should be granted. I may
add that we have heard the appeal on its merits, and I seo no
reason to interfere with the decision of the Court of first instance.
The appeal is dismissed with two sets of costs.

Appeal dismissed.

s ——,

1885‘ . Before Mr. Justice Brodhurst and My, Justice Tyrrell.

Dseember 12. RAGHUNATE PRASAD (Derexpant) v, GOBIND PRASAD (Prinvrgex)*
Lo pm——] )

Hindu Law=Joint family—FPower of ihe father to alicnate ancestral pruperty fore
pivtts purposes. K

Actording to the Hindu law, the puwer of a father to make alienalions of

jolnt ancestral estate withoub Lis son’s consent extends to provisin of a permanent

ghrine for o family idol.  Gopal Chand Paade v. Babu Kunwar 8ifyh (1) reforred 0.,

* Secoud Appeal No. 168 of 1887, from a decree of A. Sells, Tsq., Districs
Judge of Cawnpore, dated the 6th January, 1883, veversidg o decree of Baby Kheturs
Moban Ghose, Oifg. Mungif of Cawnpore, dated the 22nd July, 1884, - '

(1) 8. D, A, L Py 1843, vol. 5. v, 24,



