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1SS5 BiiL if they hava acquired no right adverse to the |jlaintifi as 
oWBerSj by prescription, oi’ oiherwisoj in tlie laud, theii riglit oi 
use can only be asliGeiisoes o f tlie ijltiintiti:; iiod, oa tlic fticts found 
ill tbia case^Ir, can be revoked by the pisiiutifi^ except in rcspect of, 
the weils, v.diic-li are works o f a pennaaeiit cliaracterj and ou wlncli 
the defendauts liave iacurred expenses.

The principle of ss. 60 and 61 of the Easements Act is quit© 
applicable to this case, although tiiafc Acfeis not in force Iiero.

I ll  this case, their riglit to the v̂ells which they li:ive made 
cannot be interfered withj but the zamindar can revoke the license 
as to the other use claimed of the land.

The decree of the Ooart of first instance, which, while decree- 
ing the ehxiin to build the house, preserves the ri_̂ hts as to the 
wells and taking water from them, and also provides, by consent; 
of the plaintiff; facilities for a threshing-fioor, &c., is fit to bo

let-.aside the decree of the lower appellate Court, and
restore that of tL^a.Jrst Ck4ii±.with costs.

A ppecd^lo'wed'-

1885 • 
Dsmnber̂ Q.

Before Sir IF, Comer Tcih&am, Ki., Chinf Justice, a?id 3Ir, Justice 

BHOLAI AND AK0THI5E (pLAINSUfS'S) ®. E A L I  ASD AKOl'HER. ( D eFKKBa NTS)''' 

Mindu widuw— Mortgage by Hindu widow in ’pussciswa oj property in lieu o f  
maintenance— Dechwaiorij decrec— det I  o /1877 {Specific liclief Act), s. 42 . '

The name of the widow of a member of a joint lliiidu family was allowed by 
the other members to be recouled in htr husband’s phwe in rosyuct of hisrightw 
andiutarests in the property by way of eomplimuiit t,o her, and they con-
seated that, in lieu of maiiitenauce, she .shouhl reccivo the pi'ofita of tlui property 
during her lifetime, The widow executed a deed «i: mortgaj^ci of the property 
which did not specilically state the amount of the catato nioi’tgjiged, and also a 
bond, upon which the obligee ol.)tained a decree, in execution whereof he attttohed 
part of the property recorded ii,i the name of the obligor. . The xueinbers of'th«  
family brought a suit in which they prayed for a declaration that th(3 rnortg t̂vo
oaecuted by the widow was invzilid, and that the property was not liable for the
amouat due thereunder, or to  attachment in executioxi of the decree obt;uncd 
vipon the bond.

H«((l,that if the widow’s possession were only a possoss^m by tho pkintifla*’ 
consent entitling her merely to receive tlie profits for her nwintenanee, iihe iiiaiutiffa

First,Appeal No. 18 of 1885ji from a decree of 3ai li.aghima th Si.thai.SuiJ. 
ordmate Judge q£ Qorakhpur, dated, the §rd December ,1S81;



■itiiglif; eject lici' from oiie property, iliai before they emld oht&m 3 liocinratioii ISfio
a ncler s. 42 o f  the Specific Reliuf A ct, th ey  m ust seek  their relief e jectm ent, ------------
that being the subsfantial and real relief appropriate tp the cause of action. Oh BriOLAi
the other hand, if the widow had an estate in possession, given to her in exchancrc K ijt
for her m!\inteinnce, she Iwd an iatei-esfc whioh she was competent to alienats.

Held al«o lliat iaasinnch as tho ileed o f m ortgage Cfjntainei.j^tfe:es'ip"Eioii- o£ 
the am oim t o f th e  estate jiinrtgageLl b y  the w idow , and, iipojv4ts face, nioi’tga,p;ed 
liur share o f the prop erty  on ly , it  coiild  have no operation beyon d  her share, and  
th e  Court w ouhl n ot be justifiiul in gi’ ixiiting a ilfidaration uiid-er s. 42 o f  tka Speciiie 
R e lie f A c t , m erely because tlio®plaiiifcift's approhended som e possible future ohiim 
b ased  upon tho a llegation  th-it ihe transfer coniprisad tha entire estate.

This plainfiffg in tliis suit rJIlegoi in their plaint that tbej and 
one Domn.n Pknd'*y'\Tare members oF a joint, and nudivided Hiii” 
da family; that Doman Pandey died leaving him surviving'-a mi­
nor son called Nihor 1 his other son, Beliari, having died during 
liis father’s lifetime leaving a vridovî j the defendant MuParo- 
mat Kali i that Nihor died a few dayg after his father and 
before his uamo was entered in the revenne records in res|it«i- ot 
the rights and interests of his father; and that, owing to th0^"^cum« 
stances mentioned above, '̂̂ the name of Musaramat Kalij Ĵ̂ i-'Jghter- 
in-l;iw of Doman Pandey, was caifsed to be respect

and Pandey^.^nerely by way of
consolation and courtesy to tlie who had in fact
no right to the property in question, and her name had hitherto 
coniiniied to be recorded.” The plaiiitifts then Ŷ6nfc on to allege 
thatj “  notwithstaiidiiig her want of right in every way,”  Miisnm- 
mat Kali had, on the 21st May, 1877, executed a bond for Hs. 778 
in faD̂ our of the defendant Raghiibans Fandey, in which she made 
a simple mortgage of a one anna and one pis share ininanxa Sihoii” 
dtij a part of tfce property, recorded in her nanae ; that Mnsamuiat 
Kali was not compotenfc to make the raortgagej nor was there any 
necessity for the loan, nor was the bond in. question in any way 
valid and enforceable as regards tho plainiiffsj sior had Miisam-- 
Ttrtit Kali any right in the property “ other than her possession as a 
trustee in lieu of her alimony j”  that in addition to the bond men­
tioned above Miisammat Kali hai given another bond to KagliR- 
bans Pandeyj Ca -which the latter had,, on the 6th Fehriiar3’-, 1884, 
obtained a decreej in execution of which Iw had caused a part ot 
Ihe property ■ recorded in the name ;of ,/Musamniat Kali ta be 
attached ; and that the property was not liable for this debt and liad
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1SS» [-jgen wrongfttilj attaclied  ̂ Miisammat Iviili having no riglit there-
Bkolai and the debt not having been contracted for necessary purposes,

Oil th c ;3  allegations' the plaintiffs claimed the followino- reliefs
K a l i .  ' °

“  That by establishment of the plaintiffs’ right find invalidation
01 tlie l)Oiul, dated the 21st Mfxy, 1877, and of the attachment pro-
ceedinfSj it m aj be declared that- the iinder-mentioned property,
recorded in the pame.of the female defendant, can in no way ho
liable for the amount due under the bon5 dated the 21st May, 1877,
and for the amount of the decree dated the 6th February, 1884.”

In the mortgage-bond, in respect of which relief was claime^l, 
Mnaammat Ivali, after stating that she had ho^ro^yed Rs. 77S 
fromRaghnbans Pandey at the rate of Be. 1-8-0 par cent, per' 
mensefflj and promising to repay that amount within one year, ^
and after stating the purposes for which the money had been
bojTowed stated as follows hypothecate a one anna and on©

Sihonda....^., for this sum, and I will not. 
any way nntilthe said sum with interest-

is'repaid>',^^ , '
The sn ir ..-  -

amongst others. thatT/wxinii i:'anidey had in his lifetiino^pariUed 
irom the family to which he and the plaintiffs belonged ; that Be- 
liari, the deceased husband of Mnsan^mat Kali, had not predec{3asod 
ills father Doman and his brother Kihor, but, on the contrary, 
Kihor had died first and then Doman, and Behari had succeeded 
to the property recorded in his father’s name, and had in turni).eeu 
snccaedcd by M us am mat Kali as his heir; and that the debts which 
the lady had  ̂contracted she had power to contract, and the plain» 

were not competent to maintain the suit, inasmuch as they 
were nofc the next reversioiiors, Beliari’ s daughter and daagiiter’s
son being alivG, , \ ■

The defeiKlants succeeded in this defence and their ,other defences 
in the Court of first instaneo (Subordinate Judge of Gorahli- 

whicli dismissed the suit,. The plaintifi’s appeded.

Messrs. T, Conlcm and G. T. Spanhie, for the appellants. 
l l r .  Babii Jogindro Na^h CAa«<i/tr?Vapd La|a/o¥4«fr

'r,(^5';.forlhe respond cfi
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Mr. G. T. SpanJde  ̂ for the appellants.— The evidence on tlie 
Fecord shows that Behari, husband of the defendant Musammat 
Kaii/predeceased his father Dnmaa and his Brother Nihor. The 
family was joint, and Kali enjoyed the profits of the estate^ h j  
permission of the plaintiff?, in lien of her maintenance only, and 
Eot by reason of any interest possessed by her in the property. 
This being so, her possession was necessarily restricted to her 
own personal enjoyment^ gad could not be alienated by her. The 
mortgage executed by her in favour of the defendant No. 2 was 
therefore an illegal transaction, and the plaintiffs are entitled to a 
{declaration to thaj; effect,

[ P e t h e r a m , 0. J.— If the defendant's possession depends 
wholly on the plaintiffs’ permission, she is their tenant-at-will, 
and they can eject her at any moment. In that case, however,, 
they must seek their relief by ejectment, and cannot, with refer­
ence to the proviso to s. 42 of the Specific Relief Act, 
mere declaration of their title. The Legislature intended by that 
section that the Court might grant to a plaintiff the rell«f*granted 
|jy the, Gpiirfe of O h a n ^ ^ ^ i cases where no relie^fe^eommon law 
was available. Where a pi*e.pjdetji<sJ:itle,^w^ danger, and he 
ctytrid bring an action at common law to try the question 
o f title, the Court’ of Chancery would give him, this indirect form 
o f relief, the more direct kind not being open to him. A  mere 
declaration was never granted except on this condition. On the 
other hand, if the plaintiffs in this case cannot eject the widow at 
their will, she has at all events a right to possession, and that is 
surely a transferable interest

What the plaintiff's desire is not the ejeotinent o f the widowj 
but the invalidation of the mortgage of the estate by her. A ll 
that the proviso to s. 42 of the Specific Relief Act forbids is a suit 
f-*r a pure declaration, without farther relief: it does not compel 
a plaintiff to sue for all the relief which conld possibly be granted, 
or debar him jrom  obtaining a relief which he wants unless al 
the sam e tima»he asks for a reUef which he does not w ant. The 
plaintiffs here ask for consequential relief, in addition to a 
•declaration, for ihey seek, to Set aside, the alienation and the 
f^tfcachment proceedings., Seeondlyj assuming that the plaintii^s;
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15S5  ̂ cannot ejecfi tlie widov/, it does not follow that slio lins a transfer-
fible interest in tlie property. Her interest was by its very nature 

V. confined to her personal enjoyment, and inonpahle of transfer,
reseTnbling in this particular the interest o f an occupancy-tenant 
under Act X I I  of 1881 (N.-W . F. Rent Act), whose alienations 
though invalid do not entitle the landlord to eject him from hi« 
holding. The analogy of English estates is misleading when ap­
plied to the possession and transfer of p^roperty under the Hindu 
law.

[P etheram, 0 . J .— Yon sny that the family being joint, tho 
•widow of Behari took no interest in the estate,'"but a mere right 
o f maintenance, but that, by a family arrangement, the rever­
sioners allovved her a life estate in lieu o f her maintenance. W hat 
evidence is there to show that this life estate was confined to her 
personal enjoyment, and that she was not competent to transfer

□TTcn-,̂
it V Je

neeeasary legal consequence o f the facts that the 
family t h a t w i d o w ’s possession was in lieu of
mamtena,nce. bfe?. a
separated H i n d u . Sin^^^Sheiodyal Singh ( I ) .

[O l d f ie l d , J .— Surely the power of the widow' to transfer 
an inLerest o f this kind is a matter of evidence in each case.

Pethe'r^m, G. J .— If the widow Itiad tlie limited interest you 
have described, nothing beyond that interest can be affected by,her 
alienations. If the mortgage-deed does not specifically refer to 
the whole estate, it must be assumed to relate to suoh interest 

* only as the mortgagor could legally deal with, arid you cannot 
sue upon the assnmption that she meant to deal with more. How' 
then is the title of tho reversioners endangered ?]

Suoh a transfer ia iBjnrioits to llie reversioners, because the transfi 
feree may be put In possession, and they may be compelled bo sue 
him for ejectment, possibly long after the evidence regarding this 
transaction has ceased to exist. The bond purports5'?»«pon its face, 
to mortgage the whole one anna and one pie share : it contains 

: nothing which confines its operation to the widow's interest, and 
(I) E.-F. P.S. D, k. Rep., 1864, vol. ii, p. m .
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the onus of proving such, restriction would lie upon iiny person  ̂ ^̂ 85 
asserting it.  ̂ • ” o I T

[ P e th eram , C. J .— Oaghfc n ot the plaintiffs to have ob jected  
in  the execution  proceedings to the attachuienfc o f  the p ro p e rty  ia 
execu tion  b j  the defendant Haghubans P a n d e j ?]

, They were not obliged to do so ; s. 283 of the Civil Procedure 
Code does not establish any new form of suit. The form of suit 
is an old one, and the object; o f the section is to save it, and to 
prevent any possible impression that the order refusing to release 
the property from attachment is conclusive.

Mr. C. H. Huly for the respondents, was not cabled on to 
reply.

P etheraMj 0. J .— I am of opinion that this suit is not main­
tainable. The facts, as alleged by the plaintifFs-appellani-s them­
selves, are, that the female defendant is the widow of a Eindu^vsJiii— 
was a member of an undivided Hindu family, and that chê -̂ (the 
plaintiffs) represent the other members o f that family:^-^''They 
allege that  ̂ after the death of their brother, they acflowed the 
widow’ SjrtPame to ed in his place, in respect o f  his rights
and inioiJsl?) in the property m dispute, out-of compliment to her, 
anffthaWubsequently, although she was not entitled to any interest 
in the property itself, but only to receive maintenance from them, 
she was allowed to receive the profits in lieu of the maintenance.
They further state that, under this arrangement, she obtained and 
still f ion tin n es  in possession, and that she executed a deed mortgag­
ing th’e property to the other defendant. They bring thi« suit 
to obtain, a declaration that the mortgage was an illegal trans­
action. It is* a suit which must be brought under s. 42 o f the 
Specific Eelief Act, or it cannot be brought at all.

Upon this state o f facts, the widow’s possession—-which the 
P^intiffs themselves allege to be an. actual possession-—must have 
one of two characters. Either it is a possession by the plaintiffs’ 
consent, entitling her merely to receive the profits for her main­
tenance, or it *s a possession for her life, given to her in exchange 
for the annuity which, under the arrangement I have referred tO;,

"^he has. released to the plaintiffs. In eitber case, I am o f  opinion 
that the suit is not maintainable. I f  her possession is p e r^ lj



BHOtAI

Kali.

1335 . peniiissivej and csteuda no further than the collection o f the vi’O" 
iits, thea the plaintiffs may ( ĵect her from the property, if ihoy 
are afc any time disBiitisfied with her mode o f  doaling with it. 
Theifj before they can claim the relief provided by s. 12 o f tbo 
Specific Helief Acfcj they must claiin the other relief to which they 
are entitled— that is to say, tbo relief of ejectment, that being tho 
substantial and real relief appropriate to such a cause o f action« 
Oil the other hand, if the widow had^an estate in possession, 
given to her in exchange for the annuity which she had released 
to the plaintiffs, then she possessed an interest which, so far us 
I can see, sh.e had arigh t to dispose of. The^tnortgage-deed in 
question coiitains no description of the amount of the estate mort­
gaged by her. It is expressed with extreme vagueness, and, tipoii 
its face, mortgages her share o f the property only. It could 
therefore have no operation beyond her share ; and, in my opinion, 

“ uo^purfc would be justified in interfering, and in making such a 
deelai ation as the plaintiffs ask for, merely because the deed is 
so \aguS'4hi-t they apprehend that some imaginary claim may 
possibly be iSv^e by somebody at some time or other. Under 
these circumstan^®,8  ̂ I an^of opinion, that the suit a n i ^ ’̂ xajipcal 
must be dismissed. “̂E ^ h  of the respondents will bo allon'ed'^is 
own costs separately.

O l d f ie l d , J .—"I agree in the opinion that this is not a caso 
in which the declaration sought for should be granted. I  may 
add that we lia^e heard the appeal on its merits, and I see no 
reason to interfere with the decision of the Court o f first in&iance^ 
The appeal is dismissed with two sets o f costs.

____ __ A pfeal dismissed.

, ^ggg Before Mr, Justice Brodhur&tmd M r. Justice Tyrrell.

■December 12 . . raG H U N A T H  PRASAD (Dbm ndakt) m. GOBIND Pl?ASAD  (FjiAiNTiw)‘*'

Hindu Law-^Joint family— Povjer of tlu failier ib alimftla anccsiral prap.tirii/ 
pious purposes. '

According to t'ke Hindu law, the power of a fathei- to make aUenationB of 
joiuii ancestral estate without liis so'u’s consent extends to provision of a permaiienl; 
shriae for,a family idol. Gopal Chand Pandc v. Babu Eunwar Sitrjh (1) referred to.

/  - * Secdixd Appeal No. 16S o f 1S85, from a decree o f A . Sells, ISsq.j Diatrict 
■ ,iFu(lg0 of Oawapore, dated the 6fch Jamiary, 1S85, reversiHg a decree oJ! Qabii Khetftr* 

,Moli,!i3l;Gliose,;Offg. Muilsii o f Cawnpore, dated the 32rid July, ISS-i.,
(1) S. D, A., X.. P,, IS43, vol. 5, p. 24.
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