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1885 on him, and also of showing that he was unable to collect the full
~ n ¢
“;': rental owing to circumstances which would relieve him of the
HANAK -
Sinea responsibility of accounting to the shareholders for the full rental.

Cmm”'Snm. The District Judge allowed this contention ; and, as the defendant

had not proved that he had not collected the full rental, and had
not shown that he was unavoidably prevented from collecting, he
gave the plaintiff a decree for the amount he claimed.

The heirs of the lambarddr appealed to the High Court.
Mr. Carapiet, for the appellants,

Munshi Hanuman Prasad and Munshi Madlo Prasad, for the
respondent.

BroprUrsT and TyrRELL, JJ.~The burden of proof has been
wrongly laid by the appellate Court on the lambardar in this case,
When a co-sharer claims a dividend on the full l'enﬁnl, and the
lambardar pleads in reply that the actual collection fell short of
that rental, it is incumbent on the co-sharer to show that the defi-
cient collection was attributable to the conduct of the lambardéar
in the senso of 5. 209 of the Rent Act, before he can succeed in get-
ting a decree for a sum in excess of the actual collections, The
Court below has ruled erroneocusly to the contrary effect; and wo
must modify his decree to this extent.

The appeal is allowed, with costs in proportion to the amonnt
by which the decree will be thus reduced. v
Appeal allowed,

Before Sir W. Comer Petheram, Kt., Chief Justice, and Mr. Justice Oldjield,
1885 N
December 12, CHHIDDU (Derexpant) v. NARPAT axp otunrs (PLaINtirys), *

Juucd:c{zon—-szl and Revenue Courts—Suit by lessce of a('aupancz/dcnanffm'
recovery of possession—dct XII of 1881 (N.-. P. Rent Act), .95 (n),

8. 85 (n) of the N.-W. P. Rent Act (XIL of 1881) ia applicable to a sult
by the lessee of an occupancy-tenant tfo recover possession of the land under
. the lease, from which the lessor has ejected him ; and such a guit is exclugively
cognizable by the Revenve Courts, Muhammad Zaki v. Hasfat Kluw (1) and
Ribban v, Pariab Singh (2) distinguished. -

T

* Second Appeal No 189 of 1885, from a decree of Maulvi Muhammad 4 b
- Basit, Subotdinate Judge of Mainpnri, dated the 17th September, 1844, Nver;‘nl;;
2 decree of Mmulvx Sakhawat &li, Munsif of Btah, dated the 27th June, 1884

Q) Weekly Notes, 1882, p. 61. (2) L L. R, 6 AlL, 81,
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THE plaintiffs in this suit, claiming to be the sab-i2nam!s of the
defendant, a tenant with a right of occupancy, under a lease in
writing, and alleging that the defendant had illegally ejected them,
sued for possession of the laud leased to them. Tha suit was in-
stituted in the Court of the Munsif of Titah. The defendants set
up as a defence to the suit, amongsk other things, that the suit was
ona cognizable in the Rew enue and not in the Ciwvil Courts. Upon
the issue framed on this contontion the Munsif held, that, the
dispute being between two cultivators, the suit was cognizable in
the Civil Courts, and, deciding the other issues in favour of the

.def’endant, dismitsed the suit. On appeal by the plaintiffs, the
lower appellate Court (Subordinate Judge of Mainpuri) gave
them a decree, holding also, for the same reason as the Munsif,
that the suit was one of which the Civil Gouzts could take cog-
‘nizance.

The defendant appealed to the High Court.
Mr. Simeon, for the appellant.

Babu Ram-Das Clakarbati, for the raspond ngs.
L 2 g i

OLb#men, J.—In this case it is admitted that the defendant
s titewights of an occupancy cuitivator in this land, and the
plaintiff is a lessee from him. The suib is a suit to recover posses-
.sion of theland under the lease from which the defendant has
ejected the plaintiff, The only guestion befors us is, whethor the
Ciyil Court has jurisdiction to entertain this suit. In my opinion
the finding of the lower Court on this question is wrong. The
stit is exclusively cognizable by the Revenue Courts. The lower
Oourt is. wrd'ng in holding that when both the parties are cultiva-
tors the suit is cognizable by the Civil Courts, because ﬁhera_ 18 no
relation in that ease of landholder and tenant as contemplated by
the Rent Act. This is not so j the matter in suit is a mabter on
which an application of the nature mentioned in s. 93 (n) —““appli-
cation for recovery of the oecupaney of any land of which a tenant
has been wrengfully dispossessed””—might be made. The rulings
cited by the learned pleador for the respondent~—Muhammad Zaki
v. Hasrat Khan (1)-and Rilban v. Partab Singh (2)—are distin-
gulshable Jn those cases the suit was broughi against the

" (1) Weekly Notes, 1883, p. 61, (2 L Li B, 6 AllL, 8L.
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defendant ad a trespasser for a declaration of right. The decree
of the Court below is reversed, and the suit is dismissed with costs
in al} Courts.
Prragray, C. J.—I concur,
Appeal allowed.

Before Sir 1. Cuaer Petheram, Kt., Qlicf Justice, and Mr. Justice Oldfield

MUHAMMAD ABID awd avoraue (PLAIsTIFss), v. MUHAMMAD
ASGIIAR {(DrFExDANT)L®

Arbiiration— Apreement to refér not providing for disagreement of arbilralors
~Appointment of unpire by Courte=4 ward by umpire and on: arbitrator— Deeree in
accordanee with awerd —Appeal—Civil Procedure Code, ss. 508, 509, 511, 523—dppli-
cation {0 set aside award-—dct XV of 1877 (Limitution det), sch. i, No. 158,

In an agreement to refer certain matters to arbitration, which was filed in
eonrt under g 523 of the Civil Procedure Cude, aud on which an order of reference
_wgn made by the Coart, no provision was made for difference of opinion between the
ﬂﬂmtmtqm, by appointing an wwpire, or otherwise. The arbitrators being unable to
agree upon\ the ‘matters referred, the Court, on the application of one of thew, appomt-:_
ed an umpne, . zmd directed’ that the award should be submitted on s nasilar
date. An aard Wi made by the unipire and one arl*l..a.tor, w1t;houb the con-
cumence of the other ubxtmtor, and sabniitted tbeokie Courd, which passed a decree
in accordance with its terms. On appeal by the defendant in the cade, the District
Judge reversed the decree,

Held that an appeal would lie to the Judge from the decree of the first Coust,
where there had been no legal award, such =s the law contemplated. Lachman Das
v. Brijpal (1) referred to,

- H eld that, in the present cage, there had been no legal award such as the law
contemplated; inasmuch as the agreement to refer gave the Court no power to

appoint an umpire, nud required that the award should be made hy the arbitrators
named by. the parties,

Held that 8 509 and the other sections preceding s. 523 of the Civil
Procedure Code, relating to the power of the Court to provide for difference of
opinion among the arbitrators, were only made applicable to cases coming under

8. 523, so far as their provisious were consistent with tiie agrecment fled undet
that section,

Held slso that the defendant was not precluded from appealing to the Judge
from the first Court’s decree becanse be had not applied to set amde the award
within the ten days allowed by art 158, sch. ii of the Limitation Ac't inasmuch as
that article applied to apphw.hons referred to in 8, 592 of the "Civil Procedate.

* Beeond Appeal Mo, 101 of 1885, from a decree of K. B. Tho
Distriet Judge vt Jmmpur, dated the 21st November, 1884, rever sin;; r::ﬂ&i}tln c]e]cg?)é
Mnolvi Nasr-ul-la Ehan, Subordinate Judge of JF aunpur, dated ihe 31st Murch, .

1884¢
(1) L L. R, 6 All, 174,



